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AGENDA- revised
FIRE MERIT COMMISSION
Monday, February 10, 2025

3:30 P.M.

Council Chambers

Municipal Building, 229 S. Second Street, Elkhart, IN 46516

https://signin.webex.com/join

MEETING NUMBER (Access Code): 2302 678 3263 MEETING PASSWORD: Fire25
JOIN BY PHONE: 1-415-655-0001

Call to Order
Roll Call
Approve Agenda

Approve Minutes- Regular Meeting January 27, 2025

Fire Department
e Disciplinary Notice- Firefighter Ryan Billings
e Request for Disciplinary Hearing- Chief David
Cushwa (tabled)

IAFF Local 338

Public Participation

Adjournment




FIRE MERIT COMMISSION
Monday, January 27, 2025

President Mandy Leazenby called a regular meeting of the Fire Merit Commission
(FMC) to order at 3:30 p.m., Monday, January 27, 2025. Clerk Nancy Wilson called
the role. Commissioners Mandy Leazenby, Regina Fultes, Jim Rodino and Bunita
Fields-Buggs were present. Doug Bowlby was absent.

1. AGENDA

On motion by Bunita Fields-Buggs, seconded by Jim Rodino and carried 4-0,
the agenda was approved.

Mandy Leazenby noted for the record the Elkhart Common Council appointed
her for another four-year term from 1-1-25 through 12-31-28.

2. ELECTION OF 2025 FMC OFFICERS

On motion by Regina Fultes, seconded by Jim Rodino and carried 4-0, Mandy
Leazenby was elected President of the Fire Merit Commission for 2025.

On motion by Jim Rodino, seconded by Bunita Fields-Buggs and carried 4-0,
Regina Fultes was elected as Vice-President of the Fire Merit Commission for 2025,

On motion by Jim Rodino, seconded Regina Fultes and carried 4-0, Bunita
Fields-Buggs was elected Secretary of the Fire Merit Commission for 2025.
Congratulations!

3. MINUTES

On motion by Jim Rodino, seconded by Regina Fultes and carried 4-0, the
minutes from the Regular Meeting on November 25, 2024 were approved.
4. FIRE DEPARTMENT

Certification of Battalion Chief Promotional List

On motion by Regina Fultes, seconded by Jim Rodino and carried 4-0, the
FMC certified the Promotional List effective 1-13-25 for Battalion Chief as presented.

Promotions

Chief Rodney Dale presented a promotion for Captain Robin Anderson to
Battalion Chief Effective January 13, 2025.

On motion by Jim Rodino, seconded by Bunita Fields-Buggs and carried 4-0,
the FMC promoted Captain Robin Anderson to Battalion Chief effective January 13,
2025,

Chief Rodney Day presented a promotion for Pump Operator Jason Gour to
Division Chief of Operations effective January 1, 2025. On motion by Regina Fultes,
seconded by Bunita Fields-Buggs and carried 4-0, the FMC promoted Pump Operator
Jason Gour to Division Chief of Operations effective January 1, 2025.

Pinning Ceremony

The following Firefighters were pinned during the ceremony: Battalion Chief
Rohin Anderson and Division Chief Jason Gour.

Lateral Transfer

Chief Rodney Dale informed the Commissioners of the lateral move of former
Division Chief of Operations David Cushwa to Division Chief of Safety effective
January 1, 2025. Mandy accepted the notification.

Disciplinary Notices

Chief Dale presented a Disciplinary Notice for Drivet/Operator Marcus Perez.




FIRE MERIT COMMISSION
Monday, January 27, 2025

He violated Indiana Code 36-8-3.5-17 (2)(B) by using department clothing and
apparatus in social media posts. He was issued a written warning. Mandy accepted
the notification.

Chief Dale presented a Disciplinary Notice for Firefighter Ryan Billings. He
violated Indiana Code 36-8-3.5-17 Sectionh 17 (2){(A). He received a verbal warning
for arriving late for duty.

Chief Dale presented Disciplinary Notice for Firefighter LaVarius Macon. He
violated Indiana Code 36-8-3.5-17 (2)(B) by arriving late for work. it was the second
time in one year. He was issued an 8-hour suspension. Mandy accepted the
notification.

Chief Dale presented a Disciplinary Notice for Division Chief Cushwa. Chief
Cushwa said if discipline is issued he contests the Discipline and requests a hearing
in front of the FMC. Deputy City Attorney Kevin Davis said Chief Dale already issued
the discipline. Attorney Davis said that this morning he received a written response
from the grievant that was drafted by an Attorney that is not licensed in the State of
Indiana and who has not made an appearance before this Commission. As the
Attorney for this Commission, Kevin said he needs to respond to the request, so he
asked them to continue the matter to the next FMC meeting. Kevin said the Attorney
can't respond because he has not asked for permission to enter his appearance
before this commission, and this commission heeds to vote on whether or not they
are going to allow the Attorney to enter an appearance. Mandy asked Chief Cushwa if
he had any objection to a continuance. Chief Cushwa said he did not object to the
continuance because at this point nothing has been presented for that. Mr, Davis had
isstted a motion to suppress my contestation of the discipline, of which | responded to
him and to the Commission. The Attorney in question, as this is an administrative
hearing, gave me advice. I'm allowed to propose this as the person that is involved in
the discipline, so that is why I'm submitting that. He said he is also seeking Legal
Counsel that will be retained in the State of Indiana. The timing was short to find
someone that did not have conflicts with the City. He said he contacted many
Attorneys. He said he is getling someone down state and just spoke to them before
this meeting. Attorney Dan Norris spoke on Wehex to Chief Cushwa and asked him to
inform the Commission that he does not need their permission, he needs permission
from the Supreme Court of the State of Indiana. Mandy responded to him that he can
not speak at this time on this matter. Jim Rodino asked Chief Cushwa if he was in
agreement with what the disciplinary action is for? Chief Cushwa said no. He has
paperwork to go with that, and that will come out in the hearing but not prior to. On
motion by Jim Rodino, seconded by Bunita Fields-Buggs and carried 4-0, the Request
for a Disciplinary Hearing was tabled to the next FMC meeting.

4. ADJOURNMENT

On motion by Bunita Fields-Buggs, seconded by Regina Fultes and carried 4-

0, the City of Elkhart, Indiana Fire Merit Commission was adjourned at 3:55 p.m.

Mandy Leazenby, President

Attest: Bunita Fields-Buggs, Secretary




Rod Roberson
Mayor

Rodney Dale
Fire Chief

Kristl Sommer
Asslslant Fire Chief

Fire Deparlment
500 East Slreel
Elkhat, Indiana 46516

Phone: (674) 293-8931
Fax: (674) 622-1023

Emall:
fire@elkhaillire.org
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City of Elkhart

Fire Department.

02/03/2025

Fire Merlt Commisslon
229 S, Second Street
Elkhart, IN 46516

RE: 8-hour suspension for Ryan Billings

The following Is a summary of the case and ts resolution:

An incident report from Battalion Wade Snider was submitled to the Division Chief of
Operations on January 10", 2026, The report stated that Firefighter Ryan Billings did
not arrive for duty until 0730. This failure to report on time for duly Is a violation of
Indlana Code 36-8-3.5-17 Seclion 17 (2)(A), and s his second offense in one year.

An Investigation confirmed that Ryan Billings was indeed late for the second lime in one
year,

The Fire Chief is notifying the Fire Merit Commission that Firefighter Ryan Billings
recelved an 8-hour suspension for these violations.

Rodnéy Dale
Fire Chlef




Rod Roherson
Mayor

Rotlney Dale
Fire Chief

Kristl Sommer
Asslslant Fire Chlef

Fire Depariment
600 Easl Slreot
Elkhart, Indlana 46516

Phone: (674) 293-8931
Fax: (674) 622-1023

Emalil:
fire@elkharllira.org

City of Elkhart

Fire Department.

01/16/2024

Fire Merit Commission
229 S, Second Street
Elkhart, IN 46516

RE: 40-hour suspension for David Cushwa
The following is a summary of the case and its resolution:

On December 9th, Division Chief Cushwa did not report to duly as schecduled and was
contacted by Assistant Chief Sommer fo see where he was, He informed Assistant
Chlef Sommer that he would not report for duly for the remainder of the month, The
actions on December 9th followed a meeting belween Fire Chief Dale and Division
Chief Cushwa, in which Chlef Cushwa needed to report any time taken off to the Fire
Chief, These actions are a violation of IC 36-8-3.66-17 Section 17 (2)(C).

An Investigation confirmed that Division Chief Cushwa disobeyed a direct order to
request time off through the Fire Chief.

The Fire Chief is nolifying the Fire Merit Commission that Division Chief Cushwa
recelved a forly (40) hour suspension for these violations.

Fire Chief




Elkhart Fire Department - Employee Disciplinary Notice

Employee Name David Cushwa Position_ Division Chiel

Department/Division_| " Shift_40hr

Date of Notice Time

Date of Alleged Incident_ 12/09/2024 Time__ 0700

ALLEGED VIOLATION

Violations are laid out In Elhart Fire Department Merlt Commission Rules and IC 36-8-3.5-17
Neglect of Duty Violatlon of the Rules ___Incapacity

X Neglect or Disobedience Absence without Leave immoral Conduct
of Orders
Conduct Injurlous to the Conduct Unhecoming Another Breach of Discipline
Public Peace or Welfare & Member

SUPERVISOR STATEMENT

*Use attachment Iif necessary.

Facts and Work Rule(s} Violated:

See atlached.

Suggested Discipline: Written Verbal

Written Warning Suspension X Dismissal___
Other {See Attactument, If applicable)

EMPLOYEE STATEMENT (Use attachment If necessary) | ‘ o
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IC 36-8-2.1-8Procedures; statement of vights
See. 5. (a) This section applies to a publie salety officer who is the subject of & complalint or an internal investigation,
(b) When a public safely officer is subjected to interview by the public safaly offieer's depariment, as described in subseelion (n),
thie following provedures upply:
(1) 'The interview shalt be conducied nl o reasonable lour, preferably at s time when the public safety officer is on duty, unless,
in (e judgment of the Interviewer, the seriousness of the Invesligation requires an immedinte interview.,
(2) The interview shall take place at the public safely officer's depariment or an equivalent office setting designated by the
intervicwer,
(3) The Intorviewer shall inform the public safety officer of the name, rank, and nssignment of the officer or member of the five
deparimont in charge of $he investigation, the interviewsr, and all other persons present during the interview.
{1 The interviewer shall present the pubiic safely officer with a statement of rights to be signed by the Interviewer and the public
safely officer, The stalement of rights musl be in substantially the following form:

STATEMENT O RIGHTS
Fwish to advise you that you ave being questioned as part of on official investigation of the Elkhart Five Deparlment. You will
e asked questions specifically, divectly, and narrowly related to {he performance of your official duties us o Firefighler or
concerning your fitness for service as a Firefighier. You have the constilutional righl not to incriminate yourself.
Under no eitcumstances will your statement be used in any sibsequent crlminal cowt action against you, However, fuctual
information contained in {he internad affairs file on this investigation, including your statement, is generally discoverable in
civil rights lidgation filed in federal or state court and may boe used to impeach your testimony. In addition, this factoad
information may be used in any criminal proceeding in which you are & witness,
I further wish to advise you thal if you refuse {o give a stalement or answer questions relating to the pevformmce of your
official duties or filness for duty, you will be subjected (o deparlimental charges that could result in your dismissal from the
Elkhart Fire Department,

I have read the above and understand it fuily. I sign this slalement having been advised of the above rights before any
questions have beon nsked of me,

(5} 1n a noncrhminal case, once a public safety officer is schedunied for an intevview under this subseclion, the officer in chavge
of the Investigation must provide the pubiic safety officer with & copy of the cosplaint, If one exists. In a criminal case, lhe
officer in charge of (he investigation must inform the public safety officer of the nature of the complaint. The officer in charge of
the investigation is not required to disclose the nnme of the complainant to the public safety officer,

(6) An interview session shall be for a reasonable ducation of time and must allow for personal necessities and rest periods s
reasonably necessary,

(7} An inlerview of & public safety officer as deseribed in this subsection shall be tape recorded al the request of cither party. A
wrilten tramseript must be provided to the public safety officer upon requesl, at no cost lo the public safely officer.

(8) IT at the time of the intesview the public safety officer Is under arrest or in cuslody, {he interviewer must complelely inform
ihe public sufely officer of the public safely officer’s federal and stale conslitutional rights regardiog seif-Inerimination prior to
ihe commencement of the inferview,

{9) A public safely officer may nol be required to waive any immunitics under federal or state baw at any point in nn
nvestigation,

{10} A question posed to a public snfely officer must specifically, diveetly, and narrowly relate to the performance of duties or
filness for service as a public snfely officer,

(1) A publie safely officer shall have the right to be represented by an altorney or other representalive during an interview
whore the interview relates to the public safety officer's continued Ffilness for faw enforcenient service (in the case of a police
officer) o five service {in the case of a firefighter). The public safety officer shall be provided a reasonable period of time to
obtain vepresentation, which may nol exceed seventy-two (72) hows from the time of request, unless agreed upon by both
parties. The atlorney or representative may not participate in the Interview, excepl (o ndvise (he public safely officer,
As added by P.1,271-2019, SEC. 1, Admended by P.1,33-2020, SEC.7,

I understand my rights as listed above Date/Time 6’; - /"L@I; 1525 hewes
. _
Name (Ihrefighier) DMM'D '}', CUSHW“? Nume (Interviewet)

Signature (‘)—/f /@/ﬂ’—— Slgnanfure




Employee Disciplinary Notice — Continued

PREVIOUS DISCIPLINARY ACTION: Attach previous discipline Administered in the Past Twelve Months

Chief’s Comments (if Necessary)

L/O I/\ouQS

FINAL DETERWINATION: /
Written Verbal Written Warning ____ Suspension ¥ Dismissal
- Other (See Attachment, If applicable)

M‘( / D .GosuwA @")lh )?_Mg

Signature of Employee Date

Signature of Union Steward (if applicable) ~ Date

il |/ 15/25

Sl'gnétuf/ @ of Division of Qperations Date
=27 J L AO =155
Slgnatur/ of Chief ol /Aésnstant“‘hlef Date

ROUTING: File Human Resource Other___




At approximately 2:15 pam., on 2 January 2025, | was asked by Division Chief Gour to come to his office
because he “wanted to talk to me at some point today.” Upon entering the room and sitting, | was
Informed that | was belng brought up on disciplinary charges at the request of the Fire Chlef Rodney
Dale. Mr. Gour read me my rights according to the Firefighter Bill of Rights and stated that | may refuse
to answer questions asked but In dolng so | would be subject to further disclpline and possible
termination. 1 Informed Mr. Gour that | had no Issue with answering questions and asked for a copy of
the complaint agalnst me. He provided a document signed by the fire chlef that stated that | did not
inform the fire chief that | would be using my benefit days (vacatlon time and other accrued time) for
the remalnder of the month of December 2024 and that he (fire chlef) wanted to discipline me for 40
hour suspension, According to Mr. Gour, he stated that he had a conversation with the fire chief that

included Mr. Gour telling Chief Dale that he (Gour) would have to Investigate the matter before Issulng
disclpline.

I, Divislon Chlef Davld Cushwa, gave a verbal statement responding to the statements posed by Division
Chief Jason Gour on 01/02/25 regarding the use of vacation days for Division Chief David Cushwa.

This statement Is based on the handwrltten notes taken by Chief Gour and amended by Chlef Cushwa to

form a wrlitten statement of the Interview conducted on 02JAN2025, (*Please see note for further
detalls.)

Statement:

In the start of questloning, Mr. Gour asked about time off in November of 2024 (vacatlon days used). He
asked If | spoke with Chief Dale about this time off, | stated that | had. Dale said that | did not Inform
anyone about taking this time off, to which | stated that Chlef Dale was off-duty during that time, |
entered my time off Into my service record which Is avallable to all personnel in the Admin group and |
also informed Asslstant Chlef Sommer of my vacation time. Dale stated that “as a courtesy, he would

like to know when | am going to be off.” | stated | understand but followed all normal procedures for
taking time off,

Cushwa took time off in November and told Chief Sommer verbally that he would be using vacation
time. Chief Cushwa stated that he told his superior officer and followed the procedure. Chief Cushwa
recalls a verbal conversation in Chief Dale's office in which Chief Dale stated he wanted to be informed
when Chief Cushwa went on vacation. Chief Cushwa stated that he put time off in his service record.
However, he knows Chief Dale does not look at the service records. Chief Cushwa also noted that
everyone in the administration can access service records.

Administration time off since (and prior to) July 2020 was Just put into service records, and you did not
have to tell anyone. This had been the case with chiefs such as Chad Carey, Steve Kamp and Shaun
Edgerton,

When asked If there was a written procedure, Chief Cushwa said there was not, but it was operated
according to past practice.

Chief Cushwa said he took time off from December 4™ to the 31*, He stated that he told Chief Sommer
after the December 11th administrative staff meeting that he would be taking the rest of the month off.
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| did work on departmental service records and vacatlon lists from December 3" through the 7" at
varlous time during my vacation and did not enter these times in my service record as was a customary
practice of Administrative personnel that frequently work longer hours and on my days off and
weekends to malntain operatlonal efficiencles. These times can be found In the Time & Attendance
folder by seeking “created by” and time and date stamped. | also was at the Command Staff Meeting on
Wednesday, December 11", 2024 and worked the remainder of that day.

Chief Cushwa stated that he did not notify Chief Dale but used his accrued time off when he found out
he was belng reassigned without cause or reason to the Battallon Chief’s office (a move that would be

considered a demotlon) op 02DEC2024 and hejwould not be allowed to carry over any vacation time
Into the next year as Chief Dale was going to allow the administrative staff to do from 2024 to 2025.

Chief Cushwa again stated that all time off was put Into his service records and Assistant Chief Sommer
agaln was notifled that Cushwa and Divislon Chief Kornrumph would be off for the remalnder of the
year, uslng vacation time.

chief Dale contacted Chief Cushwa via phone on 03DEC2024 and Informed me that | was belng
reassigned to a Safety Officer role at the Divislon Chief level.

* Note: Text that Is written In black was authored by David F, Cushwa and text In blue are

the hotes as recorded by Jason Gour and submitted to Cushwa to act as a written statement of the
Interview notes of 02JAN2025,

A Signature that the statements made were accurate

Davld F. Cushwa Date/Time




ELKITART FIRE DEPARTMENT

INCIDENT REPORT
CONFIDENTIAL
DATE OF INCIDENT: ___12/04/2024 TIME OF INCIDEN'T: 0800
INCIDENT NUMBIER: _David Cushwa PFILE:
REQUIRES IMMEDIATE ATTENTION: _Yes PAGE | OF |

NARRATIVIE: Division Chief David Cushwa decided to take vacation fiom December 4™ thru
December 315 without notifying myself, Chief Rodney Dale, or anyone else, Chief Cushwa only
matked his time off in his service record, Chief Cushwa and I had a conversation once before in
November of 2024 concerning him {aking time off and not informing me. I told Chicf Cushwa
divectly when his time is going to be used, I am to be notified. It is my recommenclation that Division
Chicf Cushwa be given 40 howrs off, thanks,

Jhelh L

RodneyDal

NAME/RANK




1C 36-8-2.1-5Pracedures; statement of vights
See, 5, () This section applies to a public safety officer who is the subject of n complaint or ai interna! Investigation.
(b) When « public safely officer is subjected to inlerview by the public safety officer's department, as described in subsection (a),
the follawing procedures apply:
(1) The interview shall be conducted ut reasonnble hour, preferably ot a time when the public safety officer is on cluty, wless,
in the judgment of the interviewer, the seriousness of the investigation requires an immedialc interview,
(2) The interview shall take place at the public snfety officer's depariment or an equivalent office selting designaled by the
intervicwer,
(3) The intervicwer shatl inform (he public safety officer of the nane, rank, and assigniment of the officer ox member of the five
department in chavge of the investigation, the interviewer, and all ofher persons present during the interview.
(4) "I'he interviewer shall present the public safely officer with a statement of rights to be signed by the interviewer and the public
safcty officer. The statement of rights must be in substantially the following form:

STATEMENT OF RIGHTS
I wish to advise you that you are being questioned as part of an official investigation of the Eikhart Fire Depmtment. You will
be asked questions specilicaily, directly, and narrowly related to the performance of your official duties as a Firefighter or
concerning your filness for service ns a Firefighter. You have the constitutional right not to incriminate yourself,
Under no circumstances will your statement be used n any subsequent criminal cowrt action ngainst you, However, fuclual
information contained in the internal affairs file on this investigation, including your statement, is generally discoverable in
civil rights litigation filed in federal or slate cowt and may be used to impeach your testimony. In addition, this faclual
information may be used in any criminal praceeding in which you arc a wilhess.
I further wish to advise you that if you refuse to give a statement or answor questions relating to the performance of your
official duties or filsess for duly, you will be subiccted to deparimental charges that could result in your dismissal from the
Elkhart Fire Department,

1 have read the above and understand it fully. 1 sign this statement having been advised of the above rights before any
questions have been asked of me.

(5) In a noncriminal case, once 2 public safoty officer Is scheduled for an interview under this subsection, the officer in charge
of the investigation must provide the public safety officer with a copy of the complaint, if one exists. In a criminal case, the
officer in charge of tlie nvestigation musl inform the public safety officer of the nature of the complaint. The officer in charge of
the investigation is not requived to disclose the name of the complainant to the public safety officer,

(6) An intervicw session shall be for a reasonable duration of time and must allow for personal necessities and vest periods us
reasonably necessary.
(1) An interview of a public safety officer ns doscribed in this subsection shall be tape recorded at the request of eithey party. A
written transcript must be provided to the public safoty officer upon request, at no cost to the public safety officer,
(8) If at the time of the interviow the public safety officor is wnder avrest or in custady, the intervicwer must completely inform
fiie public safety officer of the public safety officer's fedoral and state constitutional rights regarding self-incrimination prior to
the commencement of the fnterview.
(9) A public safety officer may not be required to walve any imimunities under federal or state law at any point in an
Investigation,
(10) A question posed to a public safety officor st specifically, directly, and narrowly rolato to the performance of duties or
filness for service as n public safely officer,
(11) A public safety officer shall have the right to bo represented by an attorney or other representative during an interview
where the interview relates to the public safety officer's continued fitness for law enforcement service (in the case of a police
officer) or fire service (in the case of a fivefighter). The public safety officer shall be provided a rensonable peried of time {o
obtain representation, which may not exceed seventy-iwo ¢72) hours fiom the time of request, unless agreed upon by both
partics. ‘The attorney or representative may not participate in the interview, except 1o advise the public safety officer.
As added by P,L.271-2019, SEC.1. Amended by P.L., 33-2020, SEC.7.

1 understand my vights as listed above Dafe/Time 0\-) 02}2.Q2§ 1422 hyes

Name (Flrefighier) bmvﬁ) h C}.)S}i\'l!\’l'l Name (Inferviewer)_ g
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Sommery, Kristi

From: Sommer, Kristi

Sent: Thursclay, May 9, 2024 3:43 PM

To: Dale, Rodney; Kornrumph, Will; Gerber, Aaron; Cushwa, David; Suliivan, William
Suhject: time off

Good Afternoon,
As a common courtesy, we need to be sending out an emall to this group when we are taking time-oft.
Thank-you

Kristl Sommaer
Assistant Chlef




Fire Chiel Rodney Dale gave a statement to Diviston Chief Jason Gouron 01/02/25 vegarding the use of
vacatlon days for Diviston Chief David Cushwa,

Statement:

Chief Dale statad that he had a varbal convarsation with Chiaf Cushwa in November rogarding Chiaf
Cushwa taking time off and tot reparting it to the Fire Chief,

Chlef Dale statad that he was very clear in his communteation and that it was a direct order to repoit
vacation time to the Fire Chief,

Chief Dale statad that he was unaware that Chisf Cushwa was taking any time off in December.

On the morning of December 9th, Chief Dale directad Assistant Chief Somimer to find out why Chlef
cushwa was not thete. She came back to him and sald that he would be taklng the rest of the month off.

Chief Dale sald he was unaware of Chlef Cushwa taking time off, and it went directly agalnst the order
that was given In November,

Stgnature that the above statements are correct,

""‘4/%4 V/t13/3
\_A (S e \
Flre Chlef Ro ney Dale Date/Tine L
’ ( Sql A




Assistant Chief Kristl Sonimer gave a statement to Diviston Chief Jason Gour on 01/02/25 regarding the
use of vacation days for Division Chief David Cushwa.

Statement;

Chief Somier said she doesn’t recall Chief Cushwa officially telling ber he was taking the day off in
November but was aware of him taking the day off through outside work communication.

Chief Sonmimer was not Informed of specific dates Lhat Chief Cushwa would be taking off outside of
November 27" and Days until December 9™,

Chief Sommer was under the lmpression that Chief Cushwa would be hack to work on the 9", so she

spoke with him on the phone after Chief Dale directed her to find out where he was on the morning of
the o',

'Chief Sommer does not recall any conversation with Chief Cushwa on December 11" after the
administrative staff meeting.

Chief Sommer said she only knew that Chlef Cushwa planned to be off worli after the 9™ by looking at
his service records,

However, Chief Sommer stated that she knew he would be taking some time off at the end of December
but was unaware of when that would be.

Chief Sommer stated that Chief Cushwa informed her on the phone on the 9™ that he would be taking
the rest of the year off,

Slgnature that the above statements are correct.

’

Mg/ QMW 0)»7/ Jed I
7 11

T

Assistant Chief Kristi Sommer Date/Time




Wilson, Nancy

From: Cushwa, David

Sent: Friday, January 24, 2025 2:53 PM

To: Davis, Kevin; Wilson, Nancy; mandy@tragreen.com
Subject: RE: Motion to Dismiss

The email shown below was within the time requirement as per IC Code
36-8-3.5-17 and the EFD Policy Manual issued May 18, 2018 from
adopted Merit Rules on February 5, 2018. | was asked to print the
request to the clerk the for submission with my signature, which | did and
was also within the allotted five (5) day period. The Martin Luther King Jr.
(01/20) holiday is a federal, state and city holiday and cannot be
considered to be counted within the five day timeline.

! \lLKHAm Tue 1/21/2025 3:44 PM

EWE Cushwa, David

’ Y
INDIAYA .
Request for Hearing

To mandy@tragreen,com; Wilson, Mancy

Dear Nancy and Merit Board President Leazenby,

I would like to request a hearing in contest to the discipline of a 40-hour suspension issued by Fire Chief Rodney Dale.

David F. Cushwa

Division Chief

Elkhart Fire Department

500 East Street — FD Headquarters

Elkhart, IN 46516
(574)293-8931 EFD




I Tue 1/21/2025 3:47 PiM
' Wilson, Nancy

RE: Request for Hearing

To  Cushiva, David; mandy @tragresn,com

Please put your request in writing and bring it to my office with your signature. | will cate stamp it for you and your re
Thanks,
Nancy

I'rom: Cushwa, David <David.Cushwa(@elkhartfire.org>

Sent: Tuesday, January 21, 2025 3:44 PM

To: mandy@tragreen.com; Wilson, Nancy <nancy.wilson(@coei.org>
Subject: Request for Hearing

Dear Nancy and Merit Board President Leazenby,

I would like to request a hearing in contest to the discipline of a 40-hour suspension issued by Fire Chief
Rodney Dale. I am currently seeking legal representation for this hearing (when scheduled). Thank you.

David F. Cushwa

Division Chief

Elkhart Fire Department

500 East Street — FD Headquarters
Elkhart, IN 46516

(674)293-8931 EFD
(574)536-4443 Mobile

AR

International Association of Fire Chiefs

Elkhart Fire Department

Policy Manual
Copyrighl Lexipol, LLC 2020/09/14, All Righls Reserved.
Published with permission by Elkhart Fire Depariment

Disciplinary Procedure and Hearing Process - IC 36-8-3.5-17

Disciplinary Procedure and Hearing Process
1305.1 DISCIPLINARY PROCEDURE AND HEARING PROCESS

Disciplinary Procedures —

A. The Chief of the Department, after an investigation, may proffer charges against a member
of the Department for an alleged breach of discipline, including any civilian complaint of an
alleged breach of discipline. The Chief may recommend discipline including suspension

with or without pay in excess of forty (40) working hours, demotion, or dismissal from the
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Department. Any member who receives notice of charges against him may request that the
Merit Commission conduct a hearing on the matter.

B. If a member wishes to have a hearing, the member must submit a written request for

a hearing to the Merit Commission within five (5) days of the date the Chief provides the
member with notice of the charges brought against him along with the recommendation for
suspension, demotion or dismissal.

From: Davis, Kevin <kevin.davis@coel.org>

Sent; Friday, January 24, 2025 1:55 PM )
To: Cushwa, David <David.Cushwa@elkhartfire.org>
Cc: Dale, Rodney <Rodney.Dale@elkhartfire.org>
Subject: Motion to Dismiss

Chief Cushwa

Please see the attached. A copy was sent to the FMC clerk.
Thank you

Kevin Davis

<P
M4

Cityst Ellhant

Deputy City Attorney
229 S, Second Street
Elkhart, Indiana 46516
Kevin.Davis@coei.org
www.elkhartindiana.org
(Tel.) 574-294-
5471;1079

Mobile: 574-612-0406




' Wednesday 22 JAN 2025
David F. Cushwa \7\‘H /

Division Chief, Elkhart Fire Department = o) e
500 East Street DME. _04, g__

APPROVEIBY CITY OF FLIGHART
Elkhart, IN 46516 FIRE MERIT COMMISSION

To: Mandy Leazenby, Fire Merit Board President
Nancy Wilson - Administrative Assistant to Corporate Counsel;
Board of Public Safety, Fire Merit Commission (and others)
229 S. Second St.
Elkhart, IN. 46516

Re: Request for Hearing
Dear Nancy and Merit Board President Leazenby,

| have been issued discipline by the fire chief that has yet to be presented to the Fire Merit Commission.
Once this is presented, | would like to request a hearing in contest to the discipline of a 40-hour
suspension issued by Fire Chief Rodney Dale. | am currently seeking legal representation for this hearing
(when scheduled). Thank you.

f"?
David F. Cushwa \é‘/] G K
Division Chief

Elkhart Fire Department

500 East Street — FD Headquarters
Elkhart, IN 46516

(674)293-8931 EFD
(674)536-4443 Mobile

|AFC

International Association of Fire Chiefs

DE@EWED

JAN 22 2025 =

FIRE MERIT COMMISSION




BEFORE THE CITY OF ELKHART
FIRE MERIT COMMISSION

IN RE: The Matter of Request for Hearing by Division Chief David Cushwa

MOTION TO DISMISS

Comes now the City of Elkhart, by counsel, and hereby moves this Commission to
dismiss the Request for Hearing filed by Division Chief David Cushwa, for failure to timely
file his request for hearing.

In support of this Motion, counsel states as follows:

1. Indiana Code §36-8-3.5-19(b) states, “If a chief reprimands a member in writing or
suspends a member, the chief shall, within forty-eight (48) hours, notify the commission
in writing of the action and the reasons for the action.” On January 16, 2025, Fire Chief
Rodney Dale issued a written disciplinary notice to Division Chief David Cushwa.
Chief Dale notified the Fire Merit Commission of the discipline issued and the reason
for the actions on January 16, 2025, See Exhibit A.

2. Division Chief failed to timely {ile his request for a hearing. Indiana Code § 36-8-3.5-
16(b) further states, “A member who is reprimanded in writing or suspended under this
section may, within forty-cight (48) hours after receiving notice of the reprimand or
suspension, request in writing that the commission review the reprimand or suspension
and either uphold or reverse the chief's decision.” Division Chief Cushwa received
notice of his discipline on January 16, 2025, as noted in Exhibit A, Division Chief
Cushwa filed his request for a hearing to review Chief Dale’s discipiine on January
21,2025, one hundred and twenty (120) hours after his receiving his discipline which is
beyond the time limit established by statute.

3. This Commission must find that Chief Cushwa timely filed his request for a hearing
within forty-eight (48) hours as outlined in the statute in order to review his discipline.

4, Absent a finding on the record, that Chief Cushwa filed his request for review within
forty-eight (48) hours, this Commission must dismiss Chief Cushwa’s request for
review in accordance with the statute.




WHEREFORE, counsel respectfully requests Division Chief Cushwa’s request for a

hearing be dismissed for his failure to timely file his request.

Respectfully submitted,

/s/Kevin Davis

Kevin Davis

Deputy City Attorney
City of Elkhart

229 S. Second Street
Elkhart, Indiana 46516

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the foregoing has been duly served by First
Class U.S. Mail and email transmission this 24" day of January 2025 to the following:

David Cushwa
500 East Street
Elkhart, In 46516

Nancy A. Wilson

Fire Merit Commission
229 S. Second St.
Elkhart, IN. 46516
Naney.wilson@coei.org

/s/Kevin Davis

Kevin Davis

Deputy City Attorney
City of Elkhart

229 S. Second Street

Elkhart, IN 4651624_
kevin.davis(@coei.org




Exhibit A

Elikhart Fire Departiment - Employee Disciplinary Notice

]

Employee Name David Cuslwa Position_ Division Chief

Department/Division Fire Shift 40l

Date of Notice Time

Date of Alleged tncident_12/09/2024 Time___ 0700

ALLEGED VIOLATION

Violatlons are lald out In Elkhart Fire Departinent Merit Commisslon Rules and IC 36.8-3.6-17

___ Neglect of Duty ___Vlolation of the Rules ___hcapacly

__)S_ Neglect or Disobedlence Absonoo without Leave lmmoral Gonduict
of Qrders

— Gonduoct Injurtous to the Condtct Unbacoming Another Breach of Disciplne
Public Peace or Welfare a Membhor

SUPERVISOR STATEMENT

*Use attachment if necessary.

Facts and Work Rule(s) Violated:

See altached,

Suggosted Discipline: Written Verbat Wrltten Warning Suspanslon X Dismissal___
Other {See Attachment, If applicable)

EVPLOYEE STATENENT (Use attachment if necessary)

A é'fwfﬁmyb»% has n recited sa g w}u be cfo&;?v}m'l
& Jma/’ of Lofhwina e¢ihy pylic of ﬂ(b@r&fﬁ)w o’ﬁstw)mf— And dorfore do
MNe o apeathe ydfer rAMlim of ofdar and 5 4 s]‘ﬂ i Verréadn
Ihrs !W-:Lfé’-m 'T Jb‘wh Fhese oAcfmf,s‘-




1C 36-8-2.1-5Pvacednres; statement of »lphls
See, 5, () This section upplles (o a puble safely officer who Is the sublect of o complalnt or an Internal Investipation,
(b) When a public sufety officer s subjecied to fnterview by the publie safety efficer's depuetment, as doscstbed In subscetion (),
the followlng procedures apply:
(1) "Tho Interviow shitt be conducted nt a reasonnbie louy, preferably al w the when the public sufety officor Is on duty, unfess,
1 the Judgment of the hiterviower, (he sorlousness of the ivestigation requires an immedinte Interview,
(2) 'Tlie Interview shall take piace at the publie sufely officer's department or s equlvalent affice seliing designated by (he
Interviower.
(3) The intorviewor shuhl inform the public safely officer of the nune, rank, and assignmeont of the officer or member of the five
depariment In ¢harge of the investigation, (e inlervlewer, mnd all othor porsons prosent during the interview,
{4)'The interviewer shull present the public safoly officer with u statement of rights to be slgned by the interviower and the publie
safely officer, The stutement of iphts must be In substantialiy the followlng fovm;

STATEMENT OF RIGHTS
1 wish tu advise you that you are being questioned us part of on officlal Investlgation of the Elkhart ¥ive Depastiment, You will
be asked questions speckficatly, diveetly, wnd narrowly related to the porformance of your oftichal dutles ns w Flrofighter o
concerning your fitness for service as o Firefiphiter, You have the constitutiona rlght not to Incrlminete yourself,
Under no eirenmstonees will your slatement be used In any subsequont criminal court setion against you, However, fictual
Informutlon contnined b the bternnd affiubs file on (s Invostigation, includlig your stuteanent, is generally discoverable in
vivil riehts Htigation fited In federal or state court and mny be vsed to impeneh your testimony, Tu nddition, this fiwtonl
{nformatlon may be used I any eviminal proceeding in which you are n witness,
1 furllier wish to advise you that i you refuse lo glve u statement or miswer questlons relathng to the porformanee of your
officlal duties or fitnoss for duly, you will be subjected to deparimental charges that could result In your dismissal from the
Elkhayt Five Dopnrlnsent,

1 hawe read the alrove and understund 1t fully, Tslgn this statemont having been advised of tho nbove viglhts before my
quostions have beon usked of me,

(5) In o nonoriminal ease, onco n public safety officor Is scheduled for an Interview under this subscelion, the officer in chargo
of {he Investigation must provide the publle safety officer with s copy of the complaint, If one exists, In 0 eilminal caso, the
officer i chavge of the luvestigation must lnform the public sufely officer of the natwre of the complaint, The offieer In chaige of
the Investigation Is not requived to disclose the namne of the complainant to the public safety officer.

(6) An Interview sesston shatl be for a veasonnble duration of thue and must allow for personal neeessllos and rest periods vs
rensonably necessury,

(7 An ntorview of o public safely officer as deseribed in this subseetion shall be tape recorded uf (he vequest of elther patty. A
wrdtton tisnserlpt must be provided to the pubiic safety officer upon requost, al no cost to the public safely officer.

(8) 7 at the thme of the Interviow the public safoty ofticer Is under arvest or n custady, the nterviewer must completely inform
the public snfety officer of the public snfety officer's federal and stale constitutions! rights reparding self-lncriminatien prior to
the commencement of the Interviow,

(9) A publle sufely officer mny ol be required to waive mny immunitios undor fuderat or slate law al nuy polng In m
invostigatlon,

(10) A question posed to a public snfely of ficer must specitically, direetly, and nurrowly relute to the performance of duties or
fitnoss for service os u publle safely officer,

(11) A public safely officor shnll have the right te be represented by an nitorney or other reprosentntive durlng an Interview
wheie the interview relntos to the public safety officer’s continued fliness for law enforcement seyvice (in the caso of o polico

" officer) or five servlee (in the cnso of o firefighter). The publle safety officer shall be provided o rensonuble poried of {lme lo
obtain representation, which may nol exceed soventy-fivo (72) hours from {he time of request, undoss agreed upon by both
partios, The attorney or representallve may not participate i the Intorview, except to ndvise the public safoly officer

As addod by P.L.271-2019, 8EC. 1, Amonded by P.L.33-2020, SEC.Z,

1 understand my vights ns listed shove Do/ Thme C’; 1 /’2@15— 1525 hoves
Nime {Flrefighlor) D?W}D f CUSHWA Name {Inlervicwer)

Slpuniure ql/f 1@7/ Sipnnfure,




Employee Disciplinary Notice — CGontinued

PREVIOUS DISCIPLINARY ACTION: Attach previous discipline Adminlsterad in the Past Twelve Months

Chief’'s Comments (if Necessary)

L/O lf\au,(‘Lg

FINAL DETERNINATION: /
Wrltten Verhal Wrltten Warning Suspension Dismissal
Other (See Attachment, if applicable)

(BJ/‘?,”/ )m D .CosNwA C”") L )'%nzg

Signature of Employee Date

Signature of Union Steward (i_f gpplicahle) Date

— |/ 15/25

Sl'gnﬁturﬁ of Division of Qperations Date

=5/
Sig natulf of Chief onj\éslstant Chief

ROUTING: File Human Resource Other___
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BEFORE THE CITY OF |
ELKHART IN RE: The matter of request
FIRE MERIT COMMISSION for hearing by Division Chief

David Cushwa

RESPONSE TO THE CITY’S DISMISSAL MOTION

The City’s request to dismiss Division Chief Cushwa’s request for a hearing should be
denied becanse Division Chief Cushwa timely filed his request for a hearing. The Fire Chief
(hereinafter referred to as the chief) informed Division Chief Cushwa he was going to be
disciplined on Januaty 15, 2025, but the chief first had to investigate. On Thursday January
16, 2025, the chief served Division Chief Cushwa with a notice of aiscipliile, which Division
Chief Cushwa accepted. Division Chief Cushwa made a request for a hearing on January 16",
2025, in his written response to the discipline notice. January 18, 2025, was a Saturday,

Januvary 19, 2025, was a Sunday, and January 20, 2025 was a state holiday.

Thus, even if Division Chief Cushwa’s request for a hearing in the notice of discipline -

did not formally request a hearing, the city acknowledges that Division Chief Cushwa’s

January 21, 2025, filed the day after the holiday weekend, met the hearing request.
ARGUMENT

First, the city contends that Division Chief Cushwa’s request for a hearing had to be
filed within 48 hours (two days). Contrary to the legal authority cited by the city the chief’s
notice of discipline was filed afier an investigation, Thus, this is a disciplinary matter
governed by Ind. Code Ann. § 36-8-3.5-17 which provides:

If the chief of the department, afler an Investigation within the department, prefers charges

against a inember of the department for an alleged breach of discipline under subsection (b),

Page 1
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including emy civitian complaint of an alleged breach of discipline under subsection (2,
(O)2NG), or ((2(H), a hearing shall be conducted upon the requesf of the member. If a
hearing is requested within five {5) days of the chief preferring charges, the parties may by
agreement designate a hearing officer who is qualified by education, fraining, or experience.
If the panrties do not agree within this five (5) day period, the cominission may hold the
hearing or designate a person or board to condnct the hearing, as provided in the
connnission's rules.
Ind, Code Ann. § 36-8-3.5-17

Pursuant to the Indiana Rules of Civil procedure 6, time is computed as follows:
Computation. In computing cmy period of time prescribed or allowed by these rules, by order
of the court, or by any applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. The last day of the period so
computed is to be included unless it is:
(1) a Saturday,
(2) a Sunday,
(3) a legal holiday as defined by siafe statute, or
(4) a day the office in which the act is 1o be done is closed during regular business howrs.
In any event, the period runs wntil the end of the next day that is not a Saturday, a Sunday, a
legal holidey, or a day on which the office is closed. When the period of time allowed is less
than seven days, infermediate Saturdays, Sundays, legal holidays, and days onwhich the
office is closed must be excluded from the compuiations.

Ind. R, Trial P. 6
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Division Chief Cushwa requested his heating within the 5 allotted days.

Second, even if this is a matter governed by 1C 36-8-3.5-19, Division Chief Cushwa
mel the two-day request requirement, Pursuant to Ind. R. Trial P. 6, the two-day request time
started on Priday January 16, 2025, The weekend and holiday tolled time computation until
January 21, 2025, Chief Cushwa filed his request for a hearing within the two-day period.

REQUEST FOR ATTORNEY FEES

Pursuant to Ind. R. Trial P, 11 Division Chief Cushwa requests $1,400 in attorney fees
for the City’s bad faith in citing the incorrect law and failing to compute the time correctly.
Division Chief Cushwa incurred two hours of weekend rate attorney billing for consuitation
and assistance in this matter from Dan Norris. Mr. Norris is an attorney licensed to practice
law in Oregon; OSB 7 881341, Mr, Norris is seeking Pro Hac Vicé admittance from the
Indiana Supreme Court in this matter. His normal hourly rate is $350 per hour, and he
charges double the usual rate for emergency weekend matters,

The city filed the motion to dismiss on Friday, January 24, 2025, at the close of _
business, r'equirilzg a response before the meeting Division Chief Cushwa was ordered to
attend on Monday, January 27, 2025,

Respectfully submitted this 26th day of January 2025.

AT CZ-

Division Chief David Cushwa
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CERTIFICATE OI' SERVICE

1, Division Chief David Cushwa, certify I served a true and correct copy of this response to

the city’s dismissal motion and for rule 11 fees via e-mail on this 26th day of January 2025
on:

- s
Kevin Davis ) D/z F /Q_ .
Deputy Elkhart City Attorney ""

At: kevin.davis@coei.org
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BEFORE THE CITY OF BLKHART
FIRE MERIT COMMISSION

RE: The Matter of Request for a Hearing by Division Chief David Cushwa

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

Chicf Cushwa’s request for hearing should be dismissed for failure to timely file in accordance
Indiana Code § 36-8-3.5-19(b) which requires “a member who is repritnanded in writing or
suspended under this section may, within forty-cight (48) hours after receiving notice of the
reprimand or suspension, request in writing that the commission review the reprimand or

suspension and either uphold or reverse the chief’s decision.”

Indiana Codc §36-8-3.5 establishes the procedures for Police and Fire Merit Systems. The Fire
Merit Commission (Commission) derives its powers from this statute and can only take
actions(s) if there is a statutory provision for such actions. Therefore, the Commission cannot

grant itself powers not defined by the statute,

In disciplinary matters, the facts surrounding discipline will determine the proper procedure and
section of the statufe for handling the discipline. There are two relevant sections for member

_ discipline and the determination of the relevant section is a fact-based analysis. Indiana Code
§36-8-3.5-17 gives the procedures for discipline when it is the Commission that is issuing the
discipline. The section’s language is clear. Scction 17 (a) states, “The Commission may take the
following disciplinary actions against a regular member of the department (1) Suspension with or

without pay; (2) Demotion; (3) Dismissal.” This is the section relevant to actions taken by the




Commission. This section goes on to say, “ If the chief of the department, afler an investigation
within the department, prefers charges against a member of the department for an alleged breach
of discipline under subsection (b), including any civilian complaint of an alleged breach of
discipline under subsection (b)(2)(F), (b)(2XG), or (b)(2)(H), a hearing shall be conducted upon
the request of the member. If a hearing is requested within five (5) days of the chief preferring
charges, the parties may by agreement designate a hearing officer who is qualified by education,
training, or expetience. If the parties do not agree within this five (5) day period, the commission
may hold the hearing or designate a person or board to conduct the hearing, as provided in the

commission's rules.”

In those cases where the Comunission is issuing the discipline based on the Fire Chief’s
recommendation, the member has the right to request a hearing within five (5) days of the
issuance of the discipline, The cases falling within this section of the statute are those where the
Fire Chief is recommending to the Commission a discipline that exceeds the Fire Chiel’s
discretion. Cases where the Fire Chief is recommending suspension greater than five (5) days, or
that the member be demoted ot terminated. The Fire Chief merely makes recommendations for
the Commission to impose proposed discipline, and the Commission has the power to impose the
recommenced discipline. The discipline is not final until the Commission renders a decision.
The facts of the issue with Chief Cushwa, are that the Fire Chief had issued the discipline and

not the Commission,

Discipline that is within the Fire Chief’s discretion is covered by Indiana Code §36-8-3.5-19.
This section recognizes the Fire Chief’s ability to discipline a member of the department, using
the Fire Chiel’s own authority under the statute and it is not discipline that is issued by the

Comimission, Again, this ability to discipline is in addition to those powers of the Commission.

2



The statute states, “The Chief of the department may, without a hearing, reprimand or suspend
without pay a member ............ , for a maximum of five (5) working days. For the purposes of
this subsection, eight (8) hours of paid time constitutes one (1) working day.” The subsection
furlher states, “that if a chicf reprimands a member in writing or suspends a member, the Chief
shall, within forty-cight (48) hours, notify the Commission in writing of the action and the reason
for the action. A member who is reprimanded in writing or suspended under this section may,
within forty-cight (48) hours after receiving notice of the reprimand or suspension, request in
writing, that the Commission review the reprimand or suspension and cither uphold or reverse

the Chief’s decision.”

When we examine the facts in this matter before this Commission and apply those facts to the
relevant section of the statute, Section 19 and its requirements apply. On January 16, 2025, the
Fire Chief issued a five-day suspension without pay. The Fire Chief, in accordance with this
seetion of the statute, notified this Commission on January 16, 2025, by written notice, The
notice was within the forty-eight (48) hours required by the statute. Chief Cushaw
acknowledged receipt of the disciplinary notice on January 16, 2025; however, he did not notify

the Commission in writing until Januvary 21, 2025,

Chief Cushwa, in his responsc failed to recognize the differences between Indiana Code §36-8-
3.5-17, discipline cutside the Chief’s authority versus Indiana Code §36-8-3.5-19 discipline
within the Chief’s authority. If the Fire Chief issues the discipline, the Fire Chicf has forty-eight
(48) hours to notify the Commission and Chief Cushwa has forty-eight (48) hours to request in

writing a hearing on the discipline and not five (5) days.

Chief Cushwa also failed to recognize that the Indiana Rules of Civil Procedure do not apply to

this section of the statute. If the legislature had intended the Rules of Civil Procedure to apply to

3




this section, it would have included that language in this pact of the statute. For example, in
other sections of the statute regarding Police and Fire Pensions, Indiana Code §36-8-8-12.7(1),
the statute states, “the local board shall, at the request of the member or the safety board, issue,
(1) subpoenas, (2) discovery orders, (3) protective orders in accordance with the Indiana Trial
Rules of Procedure that govern discovery, deposition, and subpoenas in civil actions.” This
language is not included in either Indiana Code §36-8-3.5-17 or 19, Therefore the legislature’s

intention was not to apply the Rules of Civil Procedure.

Chief Cushwa failed to recognize the City’s Board of Safety, Fire and Police Merit Commissions
do not recognize weekends and holidays in the computation of time. First responders do not
have weekends and holidays off and so the compufation of time has always been day for day.
The City’s Board of Safety and the Police and Fire Merit Commissions have held both the
administration and the members to the same requirements for time computation. If either the
Police or Fire Chief issues a written discipline, it must be sent to the respective Commission
within forty-cight (48) hours and if the member wishes to request a hearing, that request must be
sent to the respective Commission within forty-eight (48) hours, These have been the
requirements, and all parties understand these requirements and have held each other to those

requirements.

Chief Cushwa is asking this Commission to grant him an exception, to change the law, because
he failed to request a hearing in a timely fashion. IHe is asking the Commission to ignore the
statute, and its procedures, and create a rule just for him and grant him a hearing outside the

statutory requirements with no legal basis to support his request.

WHEREFORE, counsel respectfully requests Division Chief Cushwa’s request for a hearing be

dismissed for his failure to timely file his request.
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Respectfully submitted,

s/l evin Davis

Kevin Davis

Deputy City Attorney

City of Llkhart

229 S, Second Street Elkkhart, Indiana 46516

CERTIFICATE OF SERVICE,

The undersigned hereby certifies that a copy of the foregoing has been duly served by First Class
U.8. Mail and email transmission this 3 day of February 2025 to the following:

David Cushwa
500 East Street
Elkhart, In 46516

Nancy A. Wilson
Police Merit Commission 229 S. Second St.

Elkhart, IN. 46516 Nancy.wilson(@coei.otg

{s/Kevin Davis

Kevin Davis

Depuly City Attorney
City of Elkhart

229 S. Second Street
Elkhart, IN 4651624

kevin.davis@coei.org




