City 7/ Efer

Community & Redevelopment

Request for Proposals
For Master Developer

Woodland Crossing Shopping Center

February 13, 2024

Community & Redevelopment Department
City of Elkhart, Indiana

The City of Elkhart invites proposals for a master developer of the approximate seventeen (17)
acre site, including Lots 1, 3, 5 and 6 in Woodland Crossing, in the 100 block of West Hively
Avenue.

This property is located on West Hively Avenue between Benham Avenue and Prairie Street and
within the City’s Pierre Moran Redevelopment Area.



TABLE OF CONTENTS

)y L R ol i o] | T T I —— 3
Property/REGUESE ......ccciiii i 4

] 1T T 4

O e T LT o £ T —— 5

3.2, PN DESEYIDUIING. coorrenemsnsnsnssmmssoenssnssnsssmsnsssassasiissisiisiss s vt T R A SRR 5

3.3, PrOJECE SCOPR......cuiereerrriensmsrsersrst st sssssst sttt tsss et saststsbsasbsbstsbs bt sbs SRS RS RO RS sR e RSB a R 5

4, Evidence of Financing Capacity ..o 5
B  CONUINGENCIES i iiiuisiusvsnavomivinssnss v aisissssstson s uamimieses v s iy i e o s (G s s s 6
0. SUDMISSION FOTMA. ... cciiiiiiiia i msisiusiinmmesssressnasens cisassasss seanearsns isssssnsuane seoss snrssasmnmnss sansiass 6
7.  Evaluation Criteria. .omiiiniminissisian s ssmsiiasviaiie osises sy ssis srissssisivands s ssiasvsasssines 6
Lol o PUOIOEEL. .o onvenssamens sumensesnds brssbons sns s ey i A AR S TR s S A A e A 6
e TR sl s s oot AR st memiansurzasasmpnss xR 7
7.3 Additlonal Considetations: s suammmmmmmmsmmssssmmmmssamnmsa s 7
8. Proposal Selecton Process. ......oummnmmmmmasnsammassnsssisssmsniss s s saiss ot 7
9. Legal Description and Plat ............cccvviirvviiiiieiicerririniiini 9
10. Declarations of covenants & Development Plot Plan ..............ccocciiiininnninnnnnnn, 10



1. INTRODUCTION

The City of Elkhart Redevelopment Commission is soliciting proposals for a master developer for
Lots 1, 3, 5 and 6 of Woodland Crossing, a portion of the shopping center located in the 100
block of West Hively Avenue. The property is located on the south side of Elkhart and is within
the City’s Pierre Moran Redevelopment Area.

The purpose of this request for proposals (RFP) is to identify and partner with a master
developer(s) for the redevelopment of Woodland Crossing. This opportunity to provide the
required services to the City will be delivered in two phases:

PHASE 1: CREATION OF A MASTER PLAN FOR DEVELOPMENT of a mixed use,
commercial/residential development on the property in collaboration with existing retail tenants.
The final Master Plan prepared in this phase must meet the Vision and the requirements of the
Elkhart Redevelopment Commission and the City as identified in the “Envisioning a New Pierre
Moran” conceptual planning effort, and support the following goals:

e Advance an economically feasible and buildable master plan integrating new residential
development into the transformation of the former shopping center into a vibrant mixed-
use neighborhood.

e Create a sense of place that successfully integrates existing and future development into
a project that supports the development of a Neighborhood Opportunity Hub as
identified in the City’s We Thrive Implementation Plan.

e Develop recreation and efficient internal transportation and mobility infrastructure to
support build out consistent with the proposed Master Plan.

PHASE 2: PROJECT DEVELOPMENT under a Master Development Agreement. The Elkhart
Redevelopment Commission will negotiate the Master Development Agreement with the
selected developer, which may also be a joint venture, or some other form of development
partnership. Execution of the Master Development Agreement will be contingent on
Redevelopment Commission approval of the Master Plan that evolves during Phase 1. This will
create the real version of the Vision.

The City of Elkhart seeks to facilitate the additional development around the site to enhance the
attractiveness of Woodland Crossing for private investment. Master developers are encouraged
to respond to this RFP with project concepts consistent with the “Envisioning a New Pierre
Moran” conceptual planning effort. The resulting planning effort should identify cost estimates
and project budgets specifying all uses and sources of funds



2. PROPERTY/REQUEST

Lots 1, 3, 5 and 6 of Woodland Crossing (see attached plat), totaling approximately seventeen
(17) acres on the south side of Elkhart. The developer may submit a proposal for any or all of
the development sites (Lots) or any portion of the Project.

The Commission hereby offers the Lots for sale at a price of $4,700,000.00. A proposal may
include an offer to purchase all or a portion of the Lots.

The Redevelopment Commission is seeking a master developer to complete the following tasks:
Create a site plan for the Lots.

Complete construction design for the project.

Obtain all necessary financing for the project.

Manage any entitlements and platting.

Obtain necessary permits.

Manage construction of the project, including any public improvements.
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The Redevelopment Commission prefers:

1. A mixed-use project including street level retail and green space, which the City feels
furthers the goals of its Woodland Crossing Conceptual Plan.

2. Completion and occupancy within a reasonable period of time to be specified in the
development agreement.

3. A master developer who will engage and collaborate with stakeholders, including
tenants of the Lots and neighboring properties.

4. A project that will diversify the City’s economic base.

5. A project that best serves the interest of the community as to both human and
economic value.

The property is currently zoned B-2 Community Business District and is subject to a recorded
Declaration of Covenants, Conditions, and Restrictions (attached as part of Exhibit 10). The City
will assist the developer in securing a rezoning of the property and the development of the
appropriate PUD documents to permit all of the proposed uses and development standards
associated with the final site plan.

3. PROPOSAL

The proposal must be received by the City of Elkhart Redevelopment Commission no later than
Tuesday, March 12, 2024 at 12:00 pm EDT to the attention of Mike Huber, 229 South Second
Street, Elkhart, Indiana 46516 and Mike.Huber@coei.org. The deadline may be extended at the
discretion of the Redevelopment Commission.




The proposal must include the following information:
3.1. COVER LETTER
Please provide a cover letter on your company or organization’s letterhead, indicating
your interest in the project and certifying that the proposal is being made on behalf of
the company, and that the signatory is an authorized representative.

3.2. COMPANY DESCRIPTION
Please provide a brief description of the company, history and organizational structure.
Experience with similar projects should be included. Identify all team members with
roles and responsibilities relevant to the proposed redevelopment project.

3.3. PROJECT SCOPE

Please include all relevant information including but not limited to the following:

1. A narrative describing your team’s approach to developing and delivering the Final
Master Plan, including the timeline, cost, and list of milestones and deliverables for
the design phase of the project.

2. A narrative description summarizing your team’s process for engaging all of the
identified relevant stakeholders in the design process.

3. Stated intent of the developer to acquire property and description of the approach to
determining the specific development parcels and the price offered.

4, A narrative description of your team’s approach to manage and achieve the
development implementation including timeline, cost, and list of milestones and
deliverables for the construction phase of the project.

5. A statement of whether the master developer intends to develop all of the site itself,
and if not, a description of how it will sell and contract with other developers.

6. A description of the master developer’s process for marketing properties for sale or
lease.

7. A description of the master developer’s process for engaging other developers when
necessary.

8. A complete list of costs/fees to be charged to the City of Elkhart for master
developer services.

9. Any other information that the master developer deems relevant to its approach to
creating and implementing a master plan for the Lots.

4. EVIDENCE OF FINANCING CAPACITY

Please include information necessary to demonstrate the company’s/organization’s
ability to finance the construction and complete the necessary site improvements.
Developers will receive additional points during the evaluation if they demonstrate
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existing investment/lending commitments and relationships with local/regional lending
institutions for the purpose of financing development within the City of Elkhart.

5. CONTINGENCIES

Please provide information on any conditions that must be satisfied before the project
can proceed.

6. SUBMISSION FORMAT

Submit one electronic version and one hard copy version of the proposal in a clear and
legible format. Proposals must be complete in all respects; incomplete proposals will not be
considered. All materials submitted become the property of the Elkhart Redevelopment
Commission.

Mailed submission should be sent to:

City of Elkhart Redevelopment Commission
Attention: Mike Huber

229 South Second Street

Elkhart, IN 46516

Mike.Huber@coei.org

Submissions delivered in person should be delivered to:
City of Elkhart Redevelopment Commission

Attention: Mike Huber

201 South Second Street

Elkhart, IN 46516

Mike.Huber@coei.org

7. EVALUATION CRITERIA

In reviewing and evaluating proposals, the Elkhart Redevelopment Commission will consider the
following:

7.1. PROPOSAL
o Completeness of the proposal
e Master Planning and stakeholder engagement approach
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e Understanding of the City’s desired outcomes and interpretation of the concepts
identified in the “Envisioning a New Pierre Moran” conceptual planning.

7.2. TEAM
e Strength of the overall development team, including commitment and availability of
key staff

¢ Ability to execute/deliver on commitments
¢ Professional and technical competence as evidenced by:
o Professional qualifications and specialized experience of the developer and/or
development team
o Current and past performance of the developer and/or development team on
similar projects
e Developer and/or development team’s financial qualifications, including a proven
ability to obtain financing for this project and other similar projects

7.3. ADDITIONAL CONSIDERATIONS

Additional consideration will be given to respondents who seek to maximize the overall

economic benefit to the City by:

e Achieving the City’s policy goals

e Maximizing the long-term value to the City through increased tax revenues and
economic input

e Maximizing community benefits (e.g. inclusive approach to housing, cultural and
neighborhood-serving amenities)

o Ability to secure all financing and complete the property closing within six months of
proposal acceptance by the Redevelopment Commission

o Ability to start within a reasonable time period to be specified in the development
agreement

8. PROPOSAL SELECTION PROCESS

Step 1: Submit complete redevelopment proposal by Tuesday, March 12, 2024 at
12:00 pm.

Step 2: Reviewed by staff and forwarded to the Redevelopment Commission for review

Step 3: City staff may ask select developers to formally present their proposal to the
Redevelopment Commission at the regularly scheduled Redevelopment
Commission meeting on Tuesday, April 9, 2024 at 4:00 pm.

Step 5: The Commission will consider the proposals and use its best efforts to take one
of the following actions within 30 days:
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e Reject the proposal
e Accept the proposal
e Request additional information prior to acceptance/rejection
Step 6: Commission will request staff to negotiate a master development agreement.
Step 7. Staff and developer negotiate master redevelopment agreement terms.
Step 8: Redevelopment Agreement will be considered for approval by Redevelopment
Commission.

The Redevelopment Commission reserves the right to reject any or all proposals.
All materials submitted through this process become the property of the City of Elkhart’s

Redevelopment Commission. With the exception of financial information, these materials are
subject to public records request as applicable under federal law.



9. LEGAL DESCRIPTION AND PLAT

Lots 1, 3, 5, and 6, as the said lots are known and designated on the recorded Plat of Woodland
Crossing.
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10. DECLARATIONS OF COVENANTS & DEVELOPMENT PLOT PLAN

Enclosed
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AS PRESENTED

J-886

DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS

THIS DECLARATION OF COVENANTS. CONDITIONS, AND RESTRICTIONS (this
“Declaration™) is made as of the - | _ day of __ | SI J0e, 2023 (“Effective Date”), by EGAP
ELKHART I, LLC, a Delaware limited liability company (“Developer”).

RECITALS:

A, Developer is the fee simple owner of certain real estate situated in the City of
Elkhart, Elkhart County, Indiana more particularly described in Exhibit A attached hereto and
made a part hereof, and identified and shown as Lot 1, Lot 2, Lot 3, Lot 4, Lot 5, and Lot 6 on the
plot plan attached as Exhibit B hereto and made a part hereof (the “Plot Plan”).

B. Kroger Limited Partnership I, an Ohio limited partnership (“Kroger”) is the tenant
of Lot 4.

C. Lot 1, Lot 2, Lot 3, Lot 4, Lot 5, and Lot 6 are sometimes collectively referred to
in this Declaration as the “Parcels” and individually as a “Parcel”.

D.  Developer desires to enter into this Declaration to provide for the integrated use of
the Parcels as a shopping center (“Shopping Center”) as shown on the Plot Plan.

E. Developer is also the fee simple owner of certain real estate situated in the City of
Elkhart, Elkhart County, Indiana more particularly described in Exhibit C attached hereto and
made a part hereof, and located directly adjacent to the Shopping Center, and shown on the Plot
Plan as the Comer Parcel (the “Comer Parcel”).

NOW, THEREFORE, in consideration of the premises, and $10.00, the receipt and
sufficiency of which is hereby acknowledged, Developer hereby d;clarcs as follows:

CERTAIN DEFINITIONS. The following terms shall be defined as set forth below:

1.1. Building Area: The area(s) of the Shopping Center improved with buildings as of
the Effective Date as shown on the Plot Plan. Subject to the rights and restrictions expressly set

12168515.16
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dominant Parcel owner intends to install or modify on the servient Parcel, which approval shall
not be unreasonably withheld, delayed or conditioned. Any disruption or demolition of a servient
Parcel by reason of the use of this easement shall be kept to a minimum and shall not exceed one
day in duration except during the period when the Shopping Center is initially constructed, unless
such disruption or demolition cannot be reasonably completed within such one day period, in
which event the period will be extended to such time period as reasonably is required and such
area forthwith shall be restored as quickly as possible by the dominant Parcel owner to its original
condition at no expense to the servient Parcel owner or the Kroger Entity.

Notwithstanding the foregoing, the owners of the Parcel shall use the foregoing easement
over the Common Area portion of the Shopping Center only in the event the service is unavailable
from the road right-of-way adjoining such Parcel or the cost of tying into such service in the road
right-of-way is greater than the cost of tying into the utility service located in the Shopping Center.
A right-of-way utility service shall be “unavailable” if all permits, easements and authorizations
required for its use are not readily obtainable.

23. Temporary Construction and Maintenance. Developer hereby establishes a
non-exclusive easement over the Parcels in favor of the other Parcels to permit the temporary
occupation of the servient Parcel in order to facilitate the construction or maintenance of the.
jmprovements on the dominant Parcel, provided that the use of this easement shall be kept to a
minimum and shall not unreasonably interfere with the construction or operation of the
improvements on the servient Parcel, and further provided that this easement shall not permit the
storage of materials or equipment on the servient Parcel.

2.4. Signs. Developer hereby establishes an exclusive easement over Lot 6 in favor of
Lot 4 to permit the construction, use, maintenance, repair, and replacement of sign(s) at the
Jocation(s) designated on the Plot Plan, including without limitation any electrical lines required
to illuminate the sign(s), provided that all lines are constructed underground. In the event the
easement created by this Section is located on property taken by condemnation or by conveyance
made in anticipation or in lieu of an actual taking, the easement area shall be relocated to an area
on Lot 5 reasonably acceptable to the Lot 5 owner, the Developer, and any Kroger Entity having
a legal or equitable interest in a Parcel. No sign located on a Parcel shall be positioned so as to
unreasonably obstruct any signs erected pursuant to this Section from view from the public rights
of way adjacent thereto.

2.5. Intentionally Omitted.

26. Encroachments. Developer hereby establishes, grants and conveys a non-exclusive
easement over the Parcels in favor of the other Parcels to permit any encroachment of building
improvements, provided that such encroachment cannot exceed the width of one linear foot, and
further provided that the parties shall use all reasonable efforts to avoid such encroachments. Ifa
proposed encroachment by any building improvements on the dominant Parcel would require
reconstruction of improvements on the servient Parcel, the dominant Parcel owner must obtain the
approval by the servient Parcel owner and any Kroger Entity having a legal or equitable interest
in the servient Parcel of all plans and specifications covering such encroachment and
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(a)  Maintenance of paved surfaces in a level and smooth condition, free of
potholes, with the type of material as originally used or a substitute equal in quality;

()  Removal of all trash and debris and washing or sweeping as required,;
()  Removal of snow and ice from paved surfaces and sidewalks;

(d  Maintenance of appropriate parking area entrance, exit and directional
markers, and other traffic control signs as are reasonably required to effect the Plot Plan;

(e) Cleaning of lighting fixtures and relamping as needed;

§9) Restriping of parking spaces and directional markings as required to keep
same clearly visible;

(2) Maintenance of any electrical and storm water lines which exclusively
provide service to the Common Area;

- ()  Mowing, grooming and irrigation of all seeded, sodded, grass or ground
covered areas and maintenance and replacement of all landscaped areas (including without
limitation maintenance, repair and replacement of irrigation systems);

) Maintenance and cleaning of all storm water drainage systems; and
@) Maintenance, repair and replacement of enclosures for trash receptacles.

The cost of the above matters listed as (a)-(j) shall be referred to as the “Common Area Costs”.
All such maintenance, repair and replacement of the Common Area shall be accomplished in a
first class manner in accordance with standards pursuant to which other shopping centers of a
similar size in the County in which the Shopping Center is located are maintained and repaired.

3.2. Building Improvements. Subject to the provisions of Article 5 below, each Parcel
owner shall be responsible, at its sole cost and expense, for the repair and upkeep of any building
improvements situated on its Parcel, which repair and upkeep shall be performed in a workmanlike
and diligent manner and shall include:

(@)  Painting;

(b)  Maintaining the structure, including without limitation, the roof and
downspouts;

(c) Keeping the facade in good repair;
(d)  Keeping windows clean and in good repair;

(e) Maintaining exterior doors and door operators, if applicable;
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situation which threatens access to the Shopping Center or threatens an immediate substantial loss
or damage to property or any personal injury or death to persons (an “Emergency Situation™), it
being understood that the Lot 5 owner shall nevertheless advise each Parcel owner of such
Emergency Situation as soon as reasonably possible, including the corrective measures taken and
the cost thereof, Lot 5 owner shall submit a supplemental billing for the costs of such emergency
repairs to each owner, together with evidence supporting such payment, and each Parcel owner
shall pay its pro rata share thereof within thirty (30) days of receipt of the supplemental billing and
supporting documentation.

3.4.3. Each Parcel owner shall be invoiced (the “Invoice”) monthly for its Pro-
Rata Share in accordance with the Budget. Within ninety (90) days after the end of a calendar
year, the Lot 5 owner shall provide a reconciliation to the other Parcel owners reporting all actual
Common Area Costs compared to the estimated Common Area Costs from that prior calendar year
and either credit the other Paicel owners for any overpayment of actual expenses or invoice the
other Parcel owners for any amount of actual expenses that exceed estimated expenses (the
“Reconciliation). Each Parcel owner shall pay the amount due under each invoice on or before
thirty (30) days from delivery of the invoice to each Parcel owner in the manner in which notices
are to be provided under Section 9.6 below. If any Parcel owner fails to pay an invoice within
thirty (30) days of delivery of such invoice, the amount set forth in such invoice shall accrue
interest at the lesser of the maximum rate allowed by law or eighteen percent (18%) per annum (as
applicable, the “Default Rate”).

3.4.4. Within ninety (90) days after receipt of the Reconciliation, each Parcel
owner shall have the right to audit Lot 5 owner’s books and records pertaining to the operation and
maintenance of the Common Areas of the Shopping Center for the period covered by such
Reconciliation. Said audit shall be conducted at the office of the Lot 5 owner and the auditing
Parcel owner shall notify Lot 5 owner of its intent to audit at least fifteen (15) days prior to the
designated audit date. In the event that such audit shall disclose any error in the determination of
the Common Area Costs or in the allocation thereof to a Parcel, an appropriate adjustment shall be
made, and the Parcel owner owing any sums after such adjustment shall pay such amount to the
other Parcel owner within ten (10) days following the determination of the adjustment. The cost
of any audit shall be assumed by the auditing Parcel owner unless the audit determines that such
Parcel owner is entitled to a refund in excess of ten (10%) of the amount calculated by Lot 5 owner
as such Parcel owner’s pro rata share for the year of the Reconciliation, in which event Lot 5 owner
shall pay the auditing Parcel owner’s out-of-pocket costs of such audit, excluding transportation,
lodging and related costs.

3.4.5. In the event the Lot 5 owner fails to maintain the Common Areas of the
Shopping Center in accordance with Section 3.1, any Parcel owner may send written notice of
such failure to the Lot 5 owner, which shall contain an itemized statement of the specific
deficiencies in the Lot 5 owner’s performance of its obligations under Section 3.1. The Lot 5
owner shall have thirty (30) days after receipt of such notice in which to cure the deficiencies set
forth in such notice; provided, however, that in the event of an Emergency Situation, the Parcel
owner may immediately commence correction of such situation without providing notice of any

ELKHART COUNTY INDIANA 2023-08680 PAGE7 OF 26



(a) worker’s compensation insurance as required by any applicable law or
regulation,

(b) employer’s liability insurance in the amount of $1,000,000 per occurrence,

(c) commercial general liability insurance covering all operations by or on
behalf of the contractor, which shall include the following minimum limits
of liability and coverages (or, if greater limits or coverages are required by
the terms of Section 4.1 above, the limits and coverages set forth in Section
4.1 above shall apply):

(i) Required Coverages —

(1)  Premises and Operations,

(2)  Products and Completed Operations,

(3)  Contractual Liability (insuring the indemnity obligations
assumed by the contractor under the contract do cuments),

(4) Broad Form Property Damage (including Completed
Operations), and

(5)  Explosion, Collapse and Underground Hazards;

(if) Minimum Limits of Liability —
(1)  $1,000,000 each occurrence (for bodily injury and property
damage),

(2)  $2,000,000 aggregate for Products and Completed
Operations, and

3 $2,000,000 general aggregate applying separately to such
project; and

(d)  Automotive liability insurance including coverage for owned, hired and
non-owned automobiles with a minimum liability limit of $1,000,000
combined single limit each accident for bodily injury and property damage.

Upon request, each Parcel owner shall provide, or cause to be provided, the other Parcel owners
with a certificate of insurance and endorsement to such policy evidencing the type and amount of
the insurance coverage required under this Section and a certified copy of an endorsement naming
the other Parcel owners as additional insureds and stating that such insurance is primary upon
request. All certificates of insurance shall provide for 30 days prior written notice to each
additional insured of any cancellation, reduction or non-renewal thereof.

43. Self-Insurance. A Parcel owner or its tenant having a net worth of $100,000,000
or more or a market capitalization of $1,000,000,000 or more (or whose parent company satisfies
the foregoing net worth or market capitalization requirements) may self-insure any obligation
under Sections 4.1 or 4.2 above. A Parcel owner that is also a Kroger Entity may, in lieu of
providing a certificate of insurance as may be required under Sections 4.1 or 4.2 above, make
available on the website(s) of the issuer(s) of such commercial general liability insurance required
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If any building improvements are partially located on the condemned area, following the
condemnation the owner of said condemned area shall, at its sole cost, risk and expense, either (a)
restore the remainder of said building as much as practicable out of the same materials used for
the original structure or (b) raze the remainder of the condemned structure, remove all debris, and
either (i) pave the remaining area so razed for parking in general conformity with the parking
layout shown on the Plot Plan, as revised to reflect the removal of the condemned area from the
Shopping Center, or (ii) place said area in a grass lawn or other orderly landscaped condition, and
in either case of (i) or (ii) install adequate storm water drainage and adequate lighting in general
conformity with the lighting used in the Common Area. Any area restored in this manner shall be
maintained as though it were part of the Common Area.

54 Lot 4 Building Slab. Notwithstanding the foregoing requirements, the Lot 4 owner,
in its sole discretion, in lieu of paving or landscaping the Building Area affected by a casualty or
condemnation, may leave the building slab located within such Building Area in place, provided
such building slab is maintained in a safe condition.

6. RESTRICTIONS.

6.1. Drug/Pharmacy. No part of the Shopping Center or the Corner Parcel, except Lot
4, shall be used as a drug store or a business principally devoted to the sale of health and beauty
aids, or for a pharmacy department or requiring the services of a registered pharmacist, provided
that this restriction shall cease to be in force and effect if the occupant of Lot 4 fails to operate a
drug store or pharmacy department on Lot 4, and that failure continues for a period of 365
consecutive days or longer subsequent to the opening for business of said drugstore or pharmacy
department on Lot 4, except when such failure is caused by labor disputes (including without
limitation strikes or lockouts), force majeure (including without limitation reconstruction as a
result of fire or other casualty) or conditions beyond the control of the occupant.

6.2. Grocery. No part of the Shopping Center or the Corner Parcel, except Lot 4, shall
be used as a food store or food department, or for the sale of groceries (which shall include, but
not be limited to, packaged foods and beverages, meal kits, household cleaning and laundry
products and supplies, household consumable products, and pet food and supplies), meats, seafood,
produce, dairy products, bakery products, alcoholic beverages or any of them for off-premises
consumption, provided that nothing herein shall prevent the sale of such products as an incidental
part of a business so long as the total number of square feet devoted to the display for the sale of
such products does not exceed 5% of the total square footage of the building improvements in
which such products are sold or 500 square feet, including, in either case, one-half of the aisle
space adjacent to any display area, whichever is smaller, and further provided that this restriction
shall cease to be in force and effect if the occupant of the building situated on Lot 4 fails to operate
a business for the sale of groceries, meats, seafood, produce, dairy products, bakery products,
alcoholic beverages or any of them for off-premises consumption (i.e., if none of the foregoing
products are offered for sale on Lot 4), and that failure continues for a period of 365 consecutive
days or longer subsequent to the opening for business of said building on Lot 4, except when such
failure is caused by labor disputes (including without limitation strikes or lockouts), force majeure
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(x)  any automobile, truck, trailer, heavy equipment, mobile home, boat
or recreational vehicle sales, leasing or display;

(xi)  any auto body repair facilities or any tire exchange or display;

(xii) any commercial laundry or on-site dry cleaning plant (except for
drop-off/pickup locations);

(xiii) sales from vehicles or trailers in the parking lot by non-occupants of
the Shopping Center; or

(xiv) any non-retail business that requires extensive parking, including
without limitation: a health spa or health club; a movie theater; a bowling alley;
including without limitation a beauty school, barber college, reading room; any
disco or nightclub; or a church, temple, chapel or other place of religious worship,
provided, however, the foregoing restriction shall not apply to such uses if (i) a
sufficient amount of parking required by local zoning requirements (without a
variance) is in existence on the Parcel in which the business is located; and (ii) such
business is located at least 200 feet from the primary building located on Lot 4.

(b)  None of the following shall be permitted in any part of the Shopping Center
or the Corner Parcel:

1) any noise or sound that is objectionable due to intermittence, beat,
frequency, shrillness, or loudness;

(ii)  any obnoxious odor;

(iii) any noxious, toxic, caustic, or corrosive fuel or gas except for
customary service station uses from any fuel or oil change facility located on Lot
4

(iv)  any dust, dirt, or fly ash in excessive quantities;

(v)  any unusual fire, explosive, or other damaging and dangerous
hazard, including without limitation the storage, display or sale of explosives or
fireworks (but the foregoing shall not preclude sales of any legal fireworks,
firearms, or ammunition on Lot 4);

(vi)  any distillation, rendering, refining, smelting, or mining operations;

(vii) any mobile home or trailer court, labor camp, junk yard, stock yard,
or animal raising operation;

(viii) any vape shop or business that sells or offers for sale marijuana,
cannabis, or any related products or any drug paraphernalia, including without

13
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limitation exterior elevation, architectural and signage plans and specifications, and site
plans, for review and approval by the Developer and such Kroger Entity, which review and
approval shall not be unreasonably withheld or delayed. Any approval by Developer or
such Kroger Entity shall not be deemed to constitute a warranty or representation by the
Developer or such Kroger Entity with respect to the materials, design, location,
construction or workmanship of any improvements on the subject Parcel. Each Parcel
owner shall obtain the foregoing approvals before modifying any aspect of the Building
Area or Common Area on its respective Parcel, before commencing any construction on
its respective Parcel, before implementing any changes in plans theretofore approved by
the Developer and such Kroger Entity, and before commencing any construction to repair,
replace or restore the improvements on its respective Parcel following a condemnation or
a casualty thereon. In the event of any disagreement as to such approvals between the
Developer and the Kroger Entity, the Kroger Entity shall control (i.e., if construction is
approved by the Kroger Entity, such construction may move forward even if disapproved
by Developer; and if construction is disapproved by the Kroger Entity, such construction
may not move forward even if approved by the Developer). Nothing in this Section 6.7(a)
shall obligate any Parcel owner to obtain either Developer or such Kroger Entity’s consent
to modify the interior of any building on such owner’s Parcel. Notwithstanding the
foregoing, should the Lot 2 Parcel owner desire to perform any cosmetic modifications to
the building fagade, doors, windows, signage, or lighting of the building on the Lot 2 Parcel
(and expressly excluding modifications to the Common Areas) (collectively, the “Cosmetic
Modifications™), then the Kroger Entity shall not unreasonably withhold, condition or delay
its approval of such Cosmetic Modifications. The Kroger Entity shall provide its approval
or disapproval to any such Cosmetic Modifications to the Lot 2 Parcel within thirty (30)
days of submission of such information reasonably necessary for the Kroger Entity to
evaluate the same. If the Kroger Entity fails to signify its approval or disapproval to any
Cosmetic Modifications within said thirty (30) day period, it shall be deemed to have
granted approval.

(b)  NoInterference. Each Parcel owner shall perform construction on its Parcel
s0 as not to cause any unreasonable increase in the cost of construction of the remainder of
the Shopping Center or any part thereof; unreasonably interfere with any other construction
being performed on any of the other Parcels; or unreasonably interfere with the operations
conducted on any other Parcel.

(c)  Liens. Each Parcel owner agrees that in the event any mechanic’s lien or
other statutory liens shall be filed against a Parcel other than its own by reason of work,
labor, services or materials supplied to or at the request of it pursuant to any construction
on its Parcel or any other Parcel, or supplied to or at the request of its tenant or licensee
pursuant to any construction by said tenant or licensee, it shall discharge the same of record
within 30 days after the filing thereof, subject to the provisions of the following sentence.
Each Parcel owner shall have the right to contest the validity, amount or applicability of
any such liens by appropriate legal proceedings, and, so long as it shall furnish bond or
indemnify as hereinafter provided and be prosecuting such contest in good faith, the
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the restrictions against use with respect to the Parcels set forth in this Declaration; but nothing in
this Declaration shall require or be deemed an undertaking by the owner of Lot 4 or any tenant,
subtenant or licensee of Lot 4 to enforce the samé. So long as any Kroger Entity has a legal or
equitable interest in a Parcel, such Kroger Entity, Developer, and owner of Lot 4 shall also have
the right for the benefit of itself to enforce directly against the owners of the Parcels and their
tenants, subtenants, licensees and occupants, the restrictions against use with respect to the Parcels
set forth in this Declaration; but nothing in this Declaration shall require or be deemed an

undertaking by such Kroger Entity to enforce the same.

6.14. Remedies. The remedies for breach of any of the restrictions set forth in this
Declaration shall be cumulative, not exclusive, and shall include injunctive relief.

¥ TAXES.

7.1. Payment. Each Parcel owner shall pay (or cause to be paid) before delinquency all
real estate taxes and assessments (collectively “Taxes™) levied on its Parcel and the improvements
situated thereon.

7.2. Contest. Each Parcel owner may, at ifs own cost and expense by appropriate
proceeding, contest the validity, applicability and/or the amount of any Taxes. Nothing in this
Article shall require a Parcel owner to pay any Taxes so long as it contests the validity, applicability
or the amount thereof in good faith and so long as it does not allow the affected Parcel to be
forfeited to the imposer of such Taxes as a result of its nonpayment.

73. Remedies. If a Parcel owner fails to comply with this Article, either the
Developer or any Kroger Entity having a legal or equitable interest in a Parcel may pay the Taxes
in question and shall be entitled to prompt reimbursement from the defaulting Parcel owner for the
sums so expended with interest thereon at the rate provided in Section 8.2 of this Declaration.

8. DEFAULT.

8.1. Default and Remedies. Except as otherwise expressly set forth in this Declaration,
should a Parcel owner breach any of its obligations hereunder and such breach continue for a
period of 30 days after its receipt of written notice, any of the other Parcel owners or any Kroger
Entity having a legal or equitable interestina Parcel shall be entitled to cure such breach in addition
to all remedies at law or in equity, provided that such party furnish prior notice to the other Parcel
owners and any Kroger Entity having a legal or equitable interest in a Parcel, and further provided
that no notice is required should the breach create an emergency or interfere with use of a Parcel.
All expenses incurred by the other Parcel owners or such Kroger Entity having a legal or equitable
interest in a Parcel to cure the defaulting Parcel owner’s uncured breach pursuant to the preceding
notice shall be reimbursed by the defaulting Parcel owner within 30 days after receipt of written
evidence confirming the payment of such expenses.

82. Interest. Any sums remaining unpaid in accordance with Article 3 or Section 8.1,
together with interest calculated at 3% above the prime rate charged by Citibank, N.A., New York,
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0.5. Partial Invalidity. Should any provision of this Declaration be declared invalid by
a legislative, administrative or judicial body of competent jurisdiction, the other provisions of this
Declaration shall remain in full force and effect and shall be unaffected by same.

9.6, Headings. The captions or section headings used in this Declaration are for
convenience and ease of reference only and shall not be construed to limit, modify or alter the
terms of this Declaration.

9.7. Nofices. All notices and approvals required or permitted under this Declaration
shall be served by certified mail, return receipt requested or nationally recognized overnight
courier, to a party at one of the following addresses: (i) if publicly available, at the tax mailing
address for such party’s Parcel as set forth in the records of the county auditor or treasurer (or the
equivalent office which handles tax billing in the county in which the Parcel is located); (ii) if the
tax mailing address is not publicly available, and if the party is an entity registered under state law,
at the address of the party’s registered agent as set forth in the records of the secretary of state (or
equivalent office) in the state in which the Parcel is located (or if no such record is available in the
state in which the Parcel is located, in the state in which the party is formed); or (iii) if neither of
the foregoing addresses is publicly available, at the last known address of the party’s place of
business or residence. In addition, all notices to a Kroger Entity shall be sent to: The Kroger Co.,
Attn: Real Estate/Shared Services (J-886), 1014 Vine Street, Cincinnati, Ohio 45202 with a copy
to The Kroger Co., Attn: Law Department (J-886), 1014 Vine Street, Cincinnati, Ohio 45202. Date
of service of notice or approval shall be 3 days after the date on which such notice or approval is
deposited in a Post Office of the United States Postal Service or any successor governmental
agency or one business day after deposit with a nationally recognized overnight courier.

9.8. Provisions Run with the Land. All of the provisions of this Declaration shall run
with the land in perpetuity and shall be binding on Developer, Kroger and their respective
successors and assigns; provided, however, if any of the provisions of this Declaration shall be
unlawful, void or voidable for violation of the Rule Against Perpetuities, then such provisions shall
continue only until 21 years after the death of the survivor of the now-living descendants of her
Majesty, Queen Elizabeth II, Queen of England.

9.9. Entire Declaration. This Declaration contains the entire undertaking by the parties
hereto and there are no other terms, expressed or implied, except as contained herein.

9.10. Counterparts. This Declaration may be executed in multiple counterparts, each of
which constitutes an original instrument.

10. ENVIRONMENTAL.

10.1. Except as provided in Sections 6.3 and 10.2, no owner or occupant of any Parcel or
the Corner Parcel shall release, generate, use, store, dump, transport, handle, or dispose of any
Hazardous Material (as defined herein) within the Shopping Center or the Corner Parcel or
otherwise permit the presence of any Hazardous Material on, under, or about the Shopping Center
or the Corner Parcel or transport any Hazardous Material to or from the Shopping Center or the
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however, any of the foregoing to the extent resulting from any act or omission of any other owner
or occupant of the Shopping Center or the Corner Parcel.

10.4. For the purpose of this Article 10, “Hazardous Materials” shall mean wastes,
substances, mixtures, pollutants, contaminants, or other materials which are defined or classified
by any Environmental Law as hazardous, toxic, or radioactive, including, whether or not so
defined, petroleum and natural gas products, polychlorinated biphenyls, radioactive materials, urea
formaldehyde foam insulation, and asbestos-containing materials, and “Environmental Laws”
shall mean all present and future federal, state or local statute, ordinance, regulation, rule,
guideline, décision, or order governing the generation, storage, release, discharge, transportation,
removal, remediation, reduction, or disposal of hazardous or toxic materials such as, without
limitation, the Resource Conservation and Recovery Act (RCRA, 42 U.S.C. § 6901, et seq.), the
Comprehensive Environmental Response Compensation and Liability Act (CERCLA, 42 U.S.C.
§ 9601, et seq.) as amended, the Toxic Substance Control Act (TSCA, 15 U.S.C. § 2601, et seq.),
the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRTKA, 42 U.S.C. §
11001, et seq.), the Clean Water Act (33 U.S.C. § 1251, et seq.), the Clean Air Act (42 US.C. §
7401, et seq.), the Pollution Prevention Act of 1990 (42 U.S.C. § 13101, et seq.), the Hazardous
Materials Transportation Act (49 U.S.C. § 1801, et seq.), or any similar laws of the city, county,
and/or state in which the Shopping Center is located regulating environmental pollutants or
underground storage tanks, and any and all amendments, supplements, modifications, and
replacements thereof.

[Remainder of Page is Blank; Signatures Follow]
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Kroger hereby consents to this Declaration made by the Developer.

KROGER:

KROGER LIMITED PARTNERSHIP I,
an Ohio limited partnership

KRGP LLC, an Ohio limited liability company
Its general partner

By:

Name: Fh(:k J.Landrum
Title: Vice President
STATE OF OHIO )

) SS:

COUNTY OF HAMILTON )

_Zcf!c'iay of %ﬁ ;

The foregoing instrument was acknowledged before me this
2023 by flek &, ) Yen feeaiclar o of KRGP LLC, on
knowledgment certificate; no oath or

behalf of said fartnership and company. This is an ac
affirmation was administered fo the signer in connection with this notarial act.
iy """"h,

\)
\s“‘:\:{:'GP‘RTER ”0;""9,
S X
£ 2
S &2
£E

7,
?,
%,

This instrument prepared by: %, &
gy, ATE O “‘“\\‘

U

Andrew J. Ferguson, Esg., Keating Muething & Klekamp PLL, One East Fourth Street, Suite 1400,

Cincinnati, Ohio 45202.

I affirm, under penalties of perjury, that T have taken reasonable care to redact each Social Security
number in this document, unless required by law. /s/ Andrew J. Ferguson
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Exhibit B

Plot Plan

T [ s
LU LS A BT R H L T
P R
J T
Co
BengPaAt ‘.,QE

o {q’r-..xa:mq:aeléoTeoﬂslour aenofIxrre 'E§

]

e

L Te A fl-‘-!‘ yer—— - —Tt— HOOTAD2W 114370

e e e

4.|!-vtmp-l.nu.n-‘”m _,...—.---W—-U
a l
Jel NN gl

’é«{««é«« Elrhn\\'\m 33
It

i

A

I\ |DIIII|IIISIIIH]1I nia

-

moy
6-—--—o

i E% ;
v
wuﬂﬂﬂmmm * g
J i : 2%
| g |/ .8 28
HitHHHEE” i gi[2
-58 = . Wi $4l0
4 ket 1 Lo
2 : H{Hﬂ% ; 1 BT 3's
“géz :—H.H 3 f pa §3§
4 = O™ L ¥ilo
o £ ; qg a4 Fal mnilo
: B (o z8 88 o (6T %4
¥ Pt PRI, E I
¢ E (T ; %5 / g2 g5l
i 2 DI G S s fi PN Z3
- 7 i 'sﬁmTrﬁmnﬂB&‘ i AR ZTL
ghf|i ! g ; TN g4
Im: [ H it Blelew W e NSz az
ot H:umm_r_“ EI i H [r n 2 Bd Ial (Fé '-,:'"‘(.d 2
7 [0S0 22804 ‘i 3- nun nu-x 0 E' | :.-_g; ! =
g Illll”{q ; l < IE‘I i\‘: 0
M E 2 S .
o, ajﬂﬂui *‘!}WH v ”HH=*H1{§ 5 ™\
Egl E% 5 umu i A
¥ ] 9 “IT
*n iE -—- L]
o §E R 4 Ea =0 ]up mummlm o
Egggi = s I PIT’“ = o HT:-“ = “17-.‘ i
s et Feda il by e Bt ;
: ey slel >y SOOIN20E, 927.95__— g-——"
b8 —— —"—;—E——'_‘ Prulrl! %nal ]
N
; GIAT a1z i
i ii '1' ’II
F o _ 12} o i odiad b
d wml ud B o i ¢ i
il 2| S ST
pEg B mAle) sik | 6l nig a8 B ¥ &
{3’ 5!’3 3."5. oz H 3 l‘ 1 7 I 1
.EE’,.E: tf 5!’ E '?»"' 22 | vrbem dwe ¥
L BIRETCRES N A B e
o "AE~EaSEE | i i . A— togt | SN
L [ = ii it T
a H a ’i I Frova
?é “i . !:/ ——t—

ELKHART COUNTY INDIANA 2023-08680 PAGE 25 OF 26



. ELK FAE;(‘HT}’R- NER 20)07-10723
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RECIPROCAL EASEMENT AGREEMENT WITH COVENANTS.
CONDITIONS AND RESTRICTIONS

THIS RECIPROCAL EASEMENT AGREEMENT WITH COVENANTS, CONDITIONS
AND RESTRICTIONS (the “Agreement") is made and entered into this__ /27 day of April,
2007, by and between ELKAN SC COMPANY, an Indiana limited partnership (“ELK_AN) and
E.LKCVI: LLC, an Indiana limited liability company (“ELKCVS”).

RECITALS

A, ELKAN is the owner of that certain real property situated in the County of Elkhart, City of
Elkhart, State of Indiana, more particularly described on Exhibit B attached hereto and

mcorporatcd herein by this reference (“Parcel B ").

TLKCVS is the owner of that certain real properly situated in the County of Elkhart, City of

=1

|=
Elkhart, State of Indiana, more particularly described on Exhibit A attached hereto and
mcorporatr:d herein by this reference (“Parcel A").

C ELKCVS is leasing Parcel A to CVS for usc as a drug store, subject to the restrictions
hereinafter stated in Section 5.1.

D. = Parcel B has been developed and is currently in use as a shopping center, which is adjacent
to Parcel A.

E. The parties hereto desire to impose certain easements upon the Parcels, and to establish

certain covenants, conditions and restrictions with respect to said Parcels, for the mutual and
reciprocal benefit and complement ot Parcel B and Parcel A and the present and future
owncrs and occupants thereof, on the terms and conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the above premises atd of the covenants herein
contained, ELKAN and ELKCVS hereby covenant and agree that the Parcels and all present and
future owners and occupants of the Parcels shall be and hereby are subject to the terms, covenants,
easements, restrictions and conditions hereinafter set forth in this Agreement, so that said Parcels
shall be mamtamed kcept, sold and used by the owners of the respective parcels in full compliance
with and subject to this Agreement and, in connection therewith, the parties hereto on behalf of

\_/aljid pég
Alaek (@M,ﬂ, yums Scott, ¥ (arabn LLP

f/)g T'c),dm fm,c 51.14:(: H200
T ndiovapsis Yoo
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driveways, roadways and walkways as presently, or hereafter, constructed and constituling a part of
the Common Area of Parcel A and the Common Area of Parcel B so as to provide for the passage of
motor vehicles and pedestrians between all portions of the Common Area of such Parcels intended
for such purposes; and to and from all abutting streets or rights of way furnishing access to such
Parcels. The locatlons of the easements granted in this section may be changed or modified, from
time to tims, by the Cwmner on whos:: property the easement is located so long as the use of the
easement by the othPr Owner and its Permittees is not materially impaired except temporarily, for
reasonable times and in a reasonable manner, for the purposes of performing work permitted by this

Agreement.

2.1.2 Both parties agree to keep all driveways free and clear from obstacles or
obstructions which would prevent or hinder the free passage of vehicular traffic within or across
same, except temporarily, for reasonable times and in a reasonable manner, for the purposes of

performing work permitted by this Agreement.

2.2 Grant of Water Retention and Drainage Easements. ELKAN hereby grants to ELKCVSa

perpetual, non-exclusive easement upon, under, over, above and across the Common Area of Parcel
B and license to: (i) use, install, mamtam, repair, rcp]acc storm water collection, retention, detention
and distribution lines, condunts pipes and other appuratus under and across those portions of the
Common Areas, for the dlscharge, drainage, use, detention and retention of storrn water runoff; and
(ii) tap-into and use the storm sewer lines, provided that the capacity is sufficient or modifi ed,
subject ta Parcel B approval, to accommodate any such burden that is associated with the Parcel A
drainage. If the capacity of the storm water sewer lines is not sufficient without modification and
LKAN objects to any proposed modification, then Parcel A shall have no right to connect to the
Parcc[ B storm water system. Any such storm water detention areas and all lines; conduits; pipes;
other apparatus for water drainage; and all storage systems in connection therewith shall be
hereinafter called the “Water Facilities”. The easement granted herein shall include the right of
reasonable ingress and egress with respect to the Water Facilities as may be required to maintain and
operate the same. Except in an emergency, the right of any Owner to enter upon the Parcel of
another Owner for the exercise of any right pursuant to such easements shall be conditioned upon
providing reascnable prior advance written notice to the other Owner as to the time and manner of

entry,

2.2.1 The costs associated with any modification or enhancement of the Water Facilities, that arc
required due to the additional burden of the use associated with the Parcel A property, shall be the
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agrees to use reasconable efforts to enforce this covenant.

2.5 Indemnification. Each Owner having rights with respect to an easement granted
hereunder shall indemnify and hold the Owner whose Parcel is subject to the easement harmless
from and against all claims, liabilities and expenses (including reasonable attorneys’ fees) relating to
accidents, injuries, loss, or damage of or to any person or properiy arising from the negligent,

intentional or willful acts or omissions of such Owner, its contractors, employees, agents, or others
acting on behalf of such Owner.

26 Reasonable Use of Easements

2.6.1 The easements herein above granted shall be used and enjoyed by each Owner
and its Permittees in such a manner so as not to unreasonably interfcre with, obstruct or delay the
conduct and operations of the business of any other Owner or its Permittees at any time conducted
on its Parcel, including, without limitation, public access to and from said business, and the receipt
or delivery of merchandise in connection therewith.

2.6.2 Any future construction undertaken by ELKCVS in reliance upon any easement
granted herein upon the Parcel B property shall be diligently prosecuted to completion so as to
minimize any interference with the business of ELKAN and its Permittees. ELKCVS agrees to enter
upon Parcel B for exercise of any rights pursuant to the easements granted herein, only after giving
written notice to ELK AN, and in sich a manner so as to minimize any interference with the business
of ELKAN and its Permittees. Tn such case, ELKCVS undertaking such work shall with due
diligence repair at its sole cost and expense any and all damage caused by such work and restore the
affected portion of Parcel B upon which such work is performed to a condition which is equal to or
better than the condition which existed prior to the commencement of such work. In addition,
ELKCVS undertaking such worl shall pay all costs and expenses associated therewith and shall
indemnify and hold harmless ELK AN and its Permittees from all damages, losses, liens or claims
attributable to the performance of such work.

3. Maintenance.

3.1 General. ELKCVS agrees to perform construction of any improvements it undertakes
on Parcel A or Parcel B in a first class manner.
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3.4 Maintenance Costs. ELKCVS agrees to reimburse ELKAN for its prorata share of
ELKAN’s cost to maintain the Common Areas as set forth in Section 3.3 above, including, without
limitation thereto, sidewalks and the surface of the parking lots and roadway areas; parking area
lighting fixtures and light poles; the pavement (including but not limited to sealing, paving, and
striping); landscaping (including tres and shrub replacement); irrigation system; sweeping; pressure
washing; snow and ice removal and salting; sidewalk and curb ropairs; sign repairs; janitorial;
electrical; electrical repair and maintenance; security; and liability and property insurance of Parcel
A and Parcel B (the “Maintenance Costs"). ELKCVS's prorata share shall be determined by a
fraction, the numerator of which shall be the number of square feet of floor space contained on
Parcel A and the denominator of which shall be the number of square feet of the gross floor space in
all of the buildings contained on Parcel B and Parcel A (the "Pro Rata Share”), The Pro Rata Share
shall be multiplied by the Maintenance Costs to detcrmine the amount owed. Said reimbursement
shall commence upon the effective date of this Agreement. ELKCVS shall pay to ELKAN, on the
first day of each month in advance against ELKCVS's Prorata Share of Maintenance Costs, one-
twelfth (1/12) of ELKCVS’s Prorata Share of the Maintenance Costs of the prior calendar year (with
the Maintenance Costs for the short year annualized for the purpose of making such computation in
respect to payments against ELKCVS’s Prorata Share of Maintenance Costs for the first full
calendar year) except that until ELKAN submits ta CLKCVS the statement referred to in the next
succeeding sentence, ELLKCVS shall pay at the same rate as that which ELKCVS paid against
ELKCVS's Prorata Share of Maintenance Costs during such prior calendar year and within ten (10)
days after submission of said statement, ELKAN and ELKCVS shall adjust for any underpayment
during the prior months of the then calendar year. All items of Maintenance Costs will be stated and
all computations shail be made in accordance with generally accepted accounting principles. The
current annual estimate is $10,880.00 calculated at $1.00 per square foot of the building. In addition
to the foregoing Prorata Share of Maintenance Costs, ELKCVS shall pay to ELKAN an annual
administrative fee of $1,500.00, which fee shall increase in accordance with the following schedule:

1/31/2017 through 1/30/2027 $1,700.00
1/31/2027 through 1/30/2032 $2,000.00
1/31/29032 through 1/30/2037 $2,500.00
1/31/2037 through 1/30/2042 $3,000.00
1/31/2042 $3,500,00

In the event ELKCVS’s Prorata Share of Maintenance Costs increases by more than ten
percent (10%) in any year, and further provided that ELKCVS is not then in default of any of its
obligations hereunder, ELKCVS may audit ELKAN’s expenses in order to verify the accuracy ofthe
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5.2 ELKCVS hereby acknowledges and agrees that Parcel A, including but not limited to
the parking areas, shall not be used for the repair (except for incidental repairs associated with the
operation of an auto parts store); display, or sale of any type of vehicle, trailer, automobile or truck
by it or its Permittees, ELKCVS agrees that it shall discourage its invitees from such use of Parcel

A,

6. Insurance, Throughout the term of this Agreemont, each Owner shall procure and maintain
general and/or comprehensive public liability and property damage insurance against claims for
personal injury (including contractual liability arising under the indemnity contained in Paragraph
2.5 above), death, or property damage occurring upon such Owner’s Parcel, with single limit
coverage of not less than an aggregate of Two Million Dollars ($2,000,000.00) including umbrella
coverage, if any, and naming each other Owner (provided the Owner obtaining such insurance has
been supplied with the name of such other Owner in the event of a change thereof) as additional
insureds.

7. Taxes and Assessments. Each Owner shall pay all taxes, assessments, or charges of any type
levied or made by any governmental body or agency with respect to its Parcel.

8. No Rights in Public; No Implied Easements. Nothing contained herein shall be construed as
creating any rights in the general public or as dedicating for public use any portion of Parcel B or

Parcel A. No easements, except those expressly set forth in Paragraph 2 shall be implied by this
Agreement; in that regard, and without limiting the foregoing, no easements for parking or signage
are granted or implied herein.

9. Remedies and Enforcement.:

9.1 All Legal and Equitable Remedies Available. In the event of a breach or threatened
breach by any Owner or its Permittees of any of the terms, covenants, restrictions or conditions
hereof, the other Owner shall be entitled forthwith to full and adequate relief by injunction and/or all
such other available legal and equitable remedies from the consequences of such breach, including

payment of any amouits due and/or specific performance.

9.2  Self-Help. In addition to all other remedies available at law or in equity, each Owner
shall, upon the failure of the other Owner to cure a breach of this Agreement within thirty (30) days
following written notice thereof by an Owner of such breach (unless, with respect to any such breach
the nature of which cannot reasonably be cured within such 30-day period, and the Owner
commences such cure within such 30-day period and thereafter diligently prosecutes such cure to
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of a violation or threat thereof of any of the provisions of Paragraphs 2 and/or 5 of this Agreement,
the non-defaulting Owner, in addition to all remedies available at law or otherwise under this
Apgreement, shall be entitled to injunctive or other equitable relief to enjoin a violation or threat

thereof of Paragraphs 2 and/or 5 of this Agreement.

10, Term. The eascments, covenarnis, conditions and resiriciions contained in this Agreement shall
be effective commencing on the date of recordation of this Agreement in the office of the Elkhart
County Recorder and shall remain in full force and effect thereafter in perpetuity, unless this
Agreement is modified, amended, canceled or terminated by the written consent of all then record
Owners of Parcel B and Parcel A in accordance with Paragraph 11.2 hereof.

11. Misccllaneous,

11.1  Attornevs’ Fees. [n the event a party institutes any legal action or proceeding for the
enforcement of any right or obligation herein contained, the prevailing party after a final
adjudication shall be entitled to recover its costs and reasonable attorneys’ fees incurred in the
preparation and prosecution of such action or proceeding.

11.2 Amendment. The parties agree that the provisions of this Agreement may be modified
or amended, in whole or in part, or terminated, only by the written consent of all record Owners of
Parcel B and Parcel A or their successors, heirs, assigns or personal representatives, evidenced by a’
document that has been fully executed and acknowledged by all such record Owners and recorded in
the official records of the County Recorder of Elkhart County, Indiana.

11.3 Consents, Wherever in this Agreement the consent or approval of an Owner is
required, unless otherwise expressly provided herein, such consent or approval shall not be
unreasonably withheld. Any request for consent or approval shall: (2) be in writing; (b) specify the
section hereof which requires that such notice be given or that such consent or approval be obtained;
and (e) be accompanied by such background data as is reasonably necessary to make an informed
decision thereon. The consent of an Owner under this Agreement, to be effective, must be given or
denied expressly and in writing.

11.4 No Waiver. No waiver of any default of any obligation by any party hereto shall be
implied from any omission by the other party to take any action with respect to such default.

11.5 No Agency. Nothing in this Agreement shall be deemed or construed by either party
or by any third person to create the relatlonship of principal and agent or of limited or general
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11.11 Notices. Notices or other communication hereunder shall be in writing and shall be
sent certified or registered mail, return receipt requested, or by other national overnight courier
company, or personal delivery. Notice shall be deemed given upon receipt or refusal to accept
delivery. Each party may change from time to time their respective address for notice hereunder by
like notice to the other party at the following addresses:

ELKAN : Elkan SC Company,
c/o Southern Management and Development, L.P,

Atin.: Steven Levin
5410 Homberg Drive, Suite A
Knoxville, 37919

ELKCVS: ELKCVS LLC ~
Attn: S'7 Eved &~ =V, A~
925 S. Federal Highway
Suite 425
Boca Raton, FL 33432

11.12 Goverming Law. The laws of the State of Indiana shall govern the interpretation,
validity, performance, and enforcement of this Agreement.

11.13 Estoppel Certificates. Each Owner, within twenty (20) day of its receipt of a written
request from the other Owner(s), shall from timeto time provide the requesting Owner, a certificate
binding upon such Owner stating. (a) to the best of such Owner’s knowledge, whether any party to
this Agreement is in default or violation of this Agreement and if so identifying such default or
violation; and (b) that this Agreement is in full force and effect and identifying any amendments to
the Agreement as of the date of such certificate.

11.14 Bankruptcy. In the event of any bankruptcy affecting any Owner or occupant of any
Parcel, the parties agree that this Agreement shall, to the maximum extent permitted by law, be
considered an agreement that runs with the land and that is not rejectable, in whole or in part, by the

bankrupt person or entity.

11.15 Hazardous Substances. ELKCVS hereby acknowledges and agrees that all hazardous
substances, including but not limited to any petroleum or petroleum-derived products or any waste,
substance, material, pollutant or contaminant defined as hazardous or toxic in or for purposes of any
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WITNESSES:
ELKAN SC COMPANY, an Indiana
limited partnership
“ ;/f(' b W By: CFS5 Contract Property Services, |
Name: N\[icp, Enacd a Florida corpg F tier
é.r,-sx (ﬁw By: — =
Name: m(_gsé)‘r(zm’ Steven Levin, itS§President
STATE QF FLORIDA )

)SS.:
COUNTY OF fAm geacyt

i =
Onthis__ /¢ 4 day of _ XK. 2007, before me personally appeared STEVEN
LEVIN, as President of CPS Contract Property Services, Inc., a ¥lorida corporation general partner
of ELKAN SC COMPANY,, an Indiana limited partnershlp, personally known by me or has

produced as identification, and who executed thc foregoing instrument in the
capacity therein expressed,

WITNESS my hand and official seal on the date first above written,

‘!‘“" {:‘}}}Y PUBLIC-STA
A oo $donpe . (I
By 8 -Com;g;ssmn #DD582437 Notary Publid, State of Florida
o i -
, . ELKCfVﬁ?na li fability company
Gl e s i e
Name: fienyARED  LPREwv~p v By: STeven L&V, | its Managing Member

A—'ijl:lf{ ?ﬁ;/é
GAy wirirs

15
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EV'I'_‘I—'I"E'IT “A,!

LEGAL DESCRIPTION

A PORTION OF THE NORTHEAST QUARTER OF SECTION (7, TOWNSHIP 37
NORTH, RANGE 5 EAST, CONCORD TOWNSHIP, ELKHART COUNTY,
INDIANA AND MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF THE NORTHEAST CORNER OF
SAID SECTION 17; THENCE NORTH 89°59°13” WEST ALONG THE SOUTH LINE
OF SAID NORTHEAST QUARTER 308.08 FEET; THENCE NORTH 1°17°00” WEST
PARALLEL TO THE EAST LINE OF THE SAID NORTHEAST QUARTER 228.06
FEET; THENCE SOUTH 89°59°13” EAST PARALLEL TO THE SOUTH LINE OF
SAID NORTHEAST QUARTER 308.08 FEET TO THE EAST LINE OF THE SAID
NORTHEAST QUARTER; THENCE SOUTH 1°17°00” EAST 228.06 FEET ALONG
THE EAST T.INE OF THE SAID NORTHEAST QUARTER TO THE PLACLE OF
BEGINNING.

Also known as Lot Number One (1) as the said Lot is known and designated on the
recorded Plat of CVS Minor Subdivision; said Plat being recorded in Plat Book 29, page
77 in the Office of the Recorder of Elkhart County, Indiana

commonly known as 104 W. Hively Avcnue, Elkhart, Indiana,
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EXHIBIT “C”
EXCLUSIVE USE PROVISIONS

Kroger:
Tenant may use the demised premises in any lawful manner. However, Tenant’s use shall not conflict
with any exclusive rights granted by Landlord to other tenants, none of which will interfere with

Tenant’s intended use of the Premises. |

Landlord agrees during the term of this Lease, including renewal periods, if exercised, that no part of
the Shopping Center within 250° of Tenant’s-demised premises shall be used for an arcade, night club,
disco, health spa, movie theater, or bowling alley cor any other use requiring a disproportionate amount
of parking. Tenant agrees that its Demised Premises shall not be used for a theater, health spa, bowling
alley, funeral parlor, massage parlor, discotheque or dance hall, a skating rink, car wash, off traclk
betting establishment, an automobile shop, a billiard, a dry cleaning laundry plant, a house of worship,
a flea market or industrial factory, manufacturing, warehouse or as a training facility, educational or
adult bookstore or a store selling or exhibiting pornographic materials as determined by a court of

complete jurisdiction.

During the term of this Lease (as the same may be extended), Landlord agrees, with the exception of
Sears, Roebuck and Company, that Tenant shall have the exclusive right to engage in sales of pasoline,
diesel fuel or motor oil products at the Shopping Center, and Landlord further agrees that such
exclusive right shall extend to any property adjacent to the Shopping Center now or hereafter owned by

Landlord or controlled by any affiliate of Landlord.

Notwithstanding the above, Tenant acknowledges that the above restriction on motor oil products

(excluding sales of gasoline and diesel.fuel) shall not apply to any leases located within the Shopping
Center that were signed prior to July 15, 2003, and for those leases, it shall be afforded only the

protection contained in those leases,

Landlord hereby agrees not to modify a'ny existing lease in any manner that would allow such lessee to
sell any products‘contrary to any of the covenants of this section 4.

Landlord hereby acknowledges that Yoder Oil Company's right to engage in sales of gasoline, diesel
fuel or motor oil produsts shall expire‘on June 30, 2022, and Landlord further agrees not to extend,
modify or renew said right beyond the ourrent expiration date of June 30, 2022, as provided in the lease
between Westco Limited Partnership and Yoder Oil Company, dated November 25, 1997. In the event
Kroger or any retail gasoline and oil product subsidiary of Kroger is not operating a gasoline and oil
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agency of either, save and except that the Lessor may enter into a lease for a small loan office to

Associates Discount Company,

Subway:

No new Tenants on premise site whose primary business is submarine style sandwiches, This excludes
any current fenants currently involved in food sales.

Big I.ots:
Tenant covenants and agrees that the Demised Premises shall be used and occupied for the purpose of
the sale of general merchandise and furnishings, Landlord represents and warrants to Tenant, as of
the effeclive date of this Lease, that no exclusive covenants granted to existing Shopping Center
tenant's restrict Tenant's use, Summaries of the existing tenant restrictions are attached hereto as
Exhibit G and incorporated herein by reference. Landlord agrees to indemnify Tenant for any and all
costs associated with violation of this provision.

Provided that Tenant is not in defaull of any terms, conditions or covenants of this Lease beyond any
applicable notice and curc periods, except for tenants or successors and assigns open and operating
for business in the Shopping Centcr under leases executed as of the date of this Lease, no other
general merchandise discount, liquidator, closeout store or dollar store operation (“Competing
Business™) may be permitted in the Shopping Center during the Original Term of this Lease or any

Option Terms or extensions thereof.

Hollywood Video:

To operate as a Video Store. Exclusive right in video’s, audio, excluding existing tenants also

allowed.
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ELKHART COUNTY RECORDER
KAALA BAKER
FILED FOR RECORD ON
11/01/2023 10:15 AM
AS PRESENTED

Cross Reference: Instrument No. 2023-08680

(ABOVE LINE FOR RECORDER'S USE ONLY)

J-886

FIRST AMENDMENT TO DECLARATION OF COVENANTS,
CONDITIONS, AND RESTRICTIONS

' THIS FIRST AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS (this “First Amendment”) is made as of this ‘5 day of

, 2023, by EGAP ELKHART [, LLC, a Delaware limited liability company
(*“Developer”), and KROGER LIMITED PARTNERSHIP I, an Ohio limited partnership
(“Kroger”), under the following circumstances.

A. The real estate identified on Exhibit A attached hereto (the “Parcels”) are subject
to that certain Declaration of Covenants, Conditions, and Restrictions dated June 1, 2023 and
recorded June 2, 2023 in Instrument No. 2023-08680 with the Elkhart County, Indiana Recorder’s
office (the “Declaration”).

B, Developer and Kroger, by virtue of their authority as the Approving Parties under
Section 9.1 of the Declaration, and in connection with the sale of Lot 2 by Developer, desire to
modify the Declaration as set forth in this First Amendment.

NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Approving
Partics hereby declare that the Parcels shall be held, sold and conveyed subject to this First
Amendment, which, together with the Declaration and all subsequent amendments thereto (a) shall
be construed as covenants running with the land, and (b) shall be binding upon, and inure to the
benefit of, the Parcels, all present and future owners of all or any part of the Parcels, and all of
their respective heirs, successors and assigns, and all claiming under or through any of them.
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1. Amendment to Section 6.1 of the Declaration; Drug/Pharmacy Restrictions. A new
sentence is added to the end of Section 6.1 as follows:

“Notwithstanding anything to the contrary in this Section 6.1, Lot 2 may be used for the
operation of a pharmacy department utilizing the services of registered pharmacists for the
dispensing of medications to its patients as long as said pharmacy department is operated (i) by
Heart City Health Center, Inc., an Indiana nonprofit corporation (“HCHC”), a nonprofit affiliate
of HCHC, or nonprofit successor of HCHC by way of merger, conversion, or sale of substantially
all of its assets; and (ii) by the foregoing as part of a larger multi-faceted on-premises healthcare
services facility providing healthcare services such as family medicine, dentistry, and behavioral
health.”

2. Integration. The Declaration shall continue in full force and effect as herein modified.
Any capitalized terms used herein and not defined in this First Amendment shall have the meanings
ascribed to said terms in the Declaration.

[The remainder of this page was intentionally left blank. Signature page to follow]
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Developer and Kroger have executed this First Amendment through its duly authorized
officer as of the day and year first above written. '

DEVELOPER:

EGAP ELKHART I, LLC,
a Delaware limited liability company

By: EGAP FUND IMANAGER, LLC,
a Delaware limited liability company

Its:  Manager

Name: Nicholas Hodge
Title: Manager

(Developer Acknowledgment)
STATE OF OHIO )

) SS:
COUNTY OF HAMILTON )

Manager .

The foregoing instrument|was acknowledged before me this 593}:13}' of QeXroboer
2023 by Nicholas Hodge, the [i&5368T of EGAP Fund ] Manager, LLC, a Delaware limited liability
company which is the Manager of EGAP Elkhart [, LLC, a Delaware limited liability company,
on behalf of said limited liability companies. This is an acknowledgment certificate; no oath or
affirmation was administered to the signer in connection with this notarial act.

\\“'\ﬂ“;‘ﬂ.!lfxi: ite, e,

3 8,
S0 &t

§? 2
g, w2 Andrew J. Ferguson, Attomey at Law ==
: 3 NOTARY PUBLIC - STATE OF OHIO NOTARY PUBLIC—_ <
¥ : 5 My commisslon has no explration date

‘—"‘:“7)‘ % ¢ -S‘\‘ Sec. 147.03R.C

“t14s i l'OI |f| ; ““\\\\
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KROGER:

KROGER LIMITED PARTNERSHIP I,
an Ohio limited partnership

By: KRGP LLC, an Ohio limited liability company
Its:  General Partner

By: QKV Tﬂ\f—’::'—

Name:_'ﬁéfbf 7o Lancasters:
Title:  Lize fresidat-

STATE OF OHIO )
) SS:
COUNTY OF HAMILTON )

The foregoing instrument was acknowledged before me this ZLFDday of { 2§ ‘j obe l/,
2023 byRolpev T, Lancaster, Vice Presiden f  of KRGP LLC, an
Ohio limited liability company, the general partner of Kroger Limited Partnership I, an Ohio
limited partnership, on behalf of said partnership and company. T his is an acknowledgment
certificate; no oath or affirmation was administered to the signer in connection with this notarial

act.

UL
SRR

) 8'
&7

S

Y ‘K /éron@(
KBBRICK-AMIDDY

Notary Public, State of Qhio
My Commission Expires 05-27-2024

oy,
) * ',
v

e
43_'?-’-‘

&

This instrument prepared by:

g O
TEOF O :

M

Andrew J. Ferguson, Esq., Keating Muething & Klekamp PLL, One East Fourth Street, Suite 1400,
Cincinnati, Ohio 45202.

Yy, 1,

1 affirm, under penalties of perjury, that I have taken reasonable care to redact each Social Security
number in this document, unless required by law. /s/ Andrew J. Ferguson
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EXHIBIT A

Being all of Lots Numbered 1, 2, 3, 4, 5 and 6, as designated on the recorded Plat of Woodland
Crossing located in Concord Township, Elkhart, Indiana and recorded April 6, 2023 as Instrument
No. 2023-05393, in Plat Book 42, Page 89 in the Office of the Recorder of Elkhart County, Indiana;
as amended by Affidavit of Correction recorded April 14, 2023 as Document No. 2023-05809,
Affidavit of Correction recorded April 26, 2023 as Document No. 2023-06478, and Affidavit of
Correction recorded June 14, 2023 as Document No. 2023-09428, all of the Elkhart County,
Indiana Records.
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ELKHART COUNTY RECORDER
KAALA BAKER
FILED.FOR RECORD ON
01/19/2024 08:00 AM

AS PRESENTED

Cross Reference: Instrument No. 2023-08680

(ABOVE LINE FOR RECORDER'S USE ONLY)
J-886

SECOND AMENDMENT TO DECLARATION OF COVENANTS,
' CONDITIONS, AND RESTRICTIONS

THIS SECOND AMENDMENT TO DECLARATION OF COVENANTS,
CONDITIONS, AND RESTRICTIONS (this “Second Amendment”) is made as of this /& " day
of January, 2024 (the “Second Amendment Effective Date™), by EGAP ELKHART I, LLC, a
Delaware limited liability company (“Developer”), and KROGER LIMITED PARTNERSHIP I,
an Ohio limited partnership (“Kroger™), under the following circumstances.

A. The real estate identified on Exhibit A attached hereto (the “Parcels™) are subject
to that certain Declaration of Covenants, Conditions, and Restrictions dated June 1, 2023 and
recorded June 2, 2023 in Instrument No. 2023-08680 with the Elkhart County, Indiana Recorder’s
office (the “Original Declaration™), as amended by that certain First Amendment to Declaration of
Covenants, Conditions, and Restrictions dated October 31, 2023 and recorded November 1, 2023
in Instrument No. 2023-18329 with the Elkhart County, Indiana Recorder’s office (the “First
Amendment” and, together with the Original Declaration, collectively, the “Declaration”).

B. Developer and Kroger, by virtue of their authority as the Approving Parties under
Section 9.1 of the Declaration, desire to modify the Declaration as set forth in this Second
Amendment.

NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Approving
Parties hereby declare that the Parcels shall be held, sold and conveyed subject to this Second
Amendment, which, together with the Declaration and all subsequent amendments thereto (a) shall
be construed as covenants running with the land, and (b) shall be binding upon, and inure to the
benefit of, the Parcels, all present and future owners of all or any part of the Parcels, and all of
their respective heirs, successors and assigns, and all claiming under or through any of them.
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1. Amendment to Section 1: Definition of Building Area. A new sentence is added to the
end of Section 1.1 as follows:

“Subject to the rights and restrictions expressly set forth in this Declaration, the Future
Development Plot Plan (as defined herein) may be changed to add, delete or alter Future Building
Area (as defined herein) within Lots 1, 5, and 6 by an amendment hereto by Developer, any Kroger
Entity with a legal or equitable interest in a Parcel, and the owner of such Parcel.”

2. Amendment to Section I; Definition of Future Building Area. A new Section 1.4 is
added as follows:

“l.4  Future Building Area: The areas of Lots 1, 5, and 6 depicted on the plot plan
attached hereto as Exhibit B-1 (the “Future Development Plot Plan”) as “Future Building Area”
which may be developed or re-developed in the future in accordance with the Future Development
Plot Plan and this Declaration. If any portion of Lots 1, 5, and 6 shall be developed or redeveloped
in the future, the areas containing any buildings or othet structures shall be converted to Building
Area and the paved areas of such Parcel shall be converted to Common Area.”

3. Amendment to Section 1.2. The second sentence of Section 1.2 is hereby amended as
follows:

“Any portion of the Common Area upon which Building Area is expressly permitted under
this Declaration, including without limitation those areas identified as Future Building Area on the
Future Development Plot Plan, shall be deemed Building Area from and after the commencement
of construction of building improvements thereon.”

4. Amendment to Section 6.4(a)(vii) of the Declaration: Living Quarters, Sleebing
Apartments or Lodging Rooms Restrictions. A new sentence is added to the end of Section
6.4(a)(vii) as follows:

“Subject to the restrictions set forth in this Declaration, the owner(s) of Lots 1, 5 and 6
shall be permitted to develop and operate a mixed-use development including residential
apartments, condominiums and attached townhoines, in accordance with the Future Development
Plot Plan.”

5. Amendment to Section 6.7(a) of the Declaration; Construction. Section 6.7(a) is hereby
deleted in its entirety and replaced with the following:

“(i)  Each Parcel owner shall submit to Developer and any Kroger Entity having a legal
interest in a Parcel for review and approval any plans and specifications for all improvements to
be constructed on such Parcel ownet’s Parcel. Submitted plans should include, but not be limited
to, exterior elevations, architectural and signage plans and specifications, and site plans with
sufficient detail (the “Development Evaluation Materials”) to demonstrate that: (A) each Parcel

2
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will maintain self-contained parking with a parking space to building square footage ratio of 4 per
1,000 square feet for commercial uses, 1.2 spaces per unit for multi-family residential and
condominium uses, and 2 spaces per unit for attached townhoine uses, or greater; (B) the proposed
construction and design is consistent with the materials and overall aesthetic of the existing
Shopping Center; (C) the proposed construction and improvements will not reduce the number of
access points to the Shopping Center; (D) the proposed construction and improvements will not
reduce visibility to Lot 4 or the Kroger Building Area; and (E) the proposed construction and
improvements shall otherwise comply with all applicable laws, codes, rules and regulations, and
the Developer and such Kroger Entity’s review and approval shall not be unreasonably withheld
or delayed. If the Developer and/or the Kroger Entity fails to signify its approval or disapproval to
any plans and specifications for improvements under this Section 6.7(a) within ninety (90) days
after submission of the Development Evaluation Materials, it shall be deemed to have granted
approval, provided that Developer and/or such Kroger Entity has not delivered written notice to
such Parcel owner within such ninety (90) period that the information submitted is incomplete or
inadequate and has requested specific additional information to enable it evaluate the same.
Notwithstanding the foregoing, during the period of time commencing upon the Second
Amendment Effective Date until the earlier of (y) the date upon which the City of Elkhart
Redevelopment Commission (the “Commission”), or any developer engaged by the Commission,
has notified Kroger Entity in writing that it is no longer actively developing Lots 1, 5, and 6, or (z)
the seventh anniversary of the Second Amendment Effective Date, the owner(s) of Lots 1, 5 and
6 shall not be required to seck Developer and such Kroger Entity’s approval under this Section
6.7(a) if, and only if: (1) any proposed development, redevelopment (including, without limitation,
rebuilding due to casualty), improvements, or modifications to existing improvements are
consistent with the Future Development Plot Plan; (2) any such development, redevelopment,
improvements, or modifications comply with the requirements in subparts (A)-(E) of this Section
6.7(a)(i); and (3) such owner submits the Development Evaluation Materials to Developer and
such Kroger Entity not later than thirty (30) days prior to commencing construction;

(i)  Anyapproval by Developer or such Kroger Entity shall not be deemed to constitute
a warranty or representation by the Developer or such Kroger Entity with respect to the materials,
design, location, construction or workmanship of any improvements on the subject Parcel. Except
as set forth in Section 6.7(a)(i), each Parcel owner shall obtain the foregoing approvals before
" modifying any aspect of the Building Area or Common Area on its respective Parcel, before
commencing any construction on its respective Parcel, before implementing any changes in plans
theretofore approved by the Developer and such Kroger Entity, and before commencing any
construction to repair, replace or restore the improvements on its respective Parcel following a
condemnation or a casualty thereon. In the event of any disagreement as to such approvals between
the Developer and the Kroger Entity, the Kroger Entity shall control (i.e., if construction is
approved by the Kroger Entity, such construction may move forward even if disapproved by
Developer; and if construction is disapproved by the Kroger Entity, such construction may not
move forward even if approved by the Developer); and
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(iii)  Nothing in this Section 6.7(a) shall obligate any Parcel owner to obtain either
Developer or such Kroger Entity’s consent to modify the interior of any building on such owner’s
Parcel. Except as set forth in Section 6.7(a)(i), should any Parcel owner desire to perform any
cosmetic modifications to the existing Building Area on such Parcel owner’s Parcel, including the
building fagade, doors, windows, signage, or lighting of the building on such Parcel (and expressly
excluding modifications to the Common Areas) (collectively, the “Cosmetic Modifications”), then
such Kroger Entity shall not unreasonably withhold, condition or delay its approval of such
Cosmetic Modifications. If the Developer and/or the Kroger Entity fails to signify its approval or
disapproval to any Cosmetic Modifications, within forty-five (45) days after submission of such
information required under this Section 6.7(a), it shall be deemed to have granted approval,
provided that Developer and/or such Kroger Entity has not delivered written notice to such Parcel
owner within such forty-five (45) period that the information submitted is incomplete or
inadequate and has requested specific additional information to enable it evaluate the same.”

6. Amendment to Section 6.7(b) of the Declaration; No Interference. A new sentence is
added to the end of Section 6.7(b) as follows:

“In the absence of written consent from another Parcel owner to allow staging on its
property, any and all construction staging shall be solely contained within the Parcel(s) of the
owner performing such construction.”

7. Amendment to Section 9.2 of the Declaration; Developer’s Rights. Section 9.2 is hereby
deleted in its entirety and replaced with the following:

“Except as otherwise provided in this Declaration, upon the assignment, sale or other
transfer by the originally named Developer of its entire right, title and interest in all of the Parcels,
the rights, duties and obligations of Developer shall be delegated to and assumed by the subsequent
owner of Lot 5 (or the largest portion of Lot 5 (based on acreage) if Lot 5 is subdivided).”

8. Integration, The Declaration shall continue in full force and effect as herein modified.
Any capitalized terms used herein and not defined in this Second Amendment shall have the
meanings ascribed to said terms in the Declaration.

[The remainder of this page was intentionally left blank. Signature page to follow]
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Developer and Kroger have executed this Second Amendment through its duly authorized
officer as of the day and year first above written.

DEVELOPER:

EGAP ELKHART I, LLC,
a Delaware limited liability company

By: EGAP FUNDIMANAGER, LLC,
a Delaware limited liability company
Its: Manager

Name: Nicholas Hodge
Title: Manager

(Developer Acknowledgment)
STATE OF OHIO )
} S8:
COUNTY OF HAMILTON )

- PR oy

The foregoing instrument wasl;cknowledged before me this 2" day of _Peeem bg,: )
202 3 by Nicholas Hodge, the Magatax of EGAP Fund I Manager, LLC, a Delaware limited
liability company which is the Manager of EGAP Elkhart I, LLC, a Delaware limited liability
company, on behalf of said limited liability companies. This is an acknowledgment certificate; no
oath or affirmation was administered to the signer in connection with this notarial act.

9 ¢, Scott A. Harkamp 27 /
yd

3 Altorney at Law -t y
2=t % Notary Public, State of Ohlo NOTARY PUBLIC
! aama] l\'(ndumﬂn-dunHmI{ni’.:plrlllml]alﬂ
3 sec 147.03 RC
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KROGER:

KROGER LIMITED PARTNERSHIP I,
an Ohio limited partnership

KR Ohio limited liability company

GPLLC, 2

STATE OF OHIO )
) SS:
COUNTY OF HAMILTON )

The foregoing instrument was ackﬁowledgeilrr/efore me this -3 day of JANM L& 2
2021 by Rick T LAufeere Vo, ce Veeside of KRGP LLC, an
Ohio limited liability company, the general partner of Kroger Limited Partnership I, an Ohio
liited partnership, on behalf of said partnership and company. This is an acknowledgment
certificate; no oath or affirmation was administered fo the signer in connection with this notarial
act.

(Nl Yot

NOTARY PUBLIC

Deborah Moore
tary Publlc, State of Ohlo
My Commission Expires:
April 24,2024

c

%N
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This instrument was prepared by Andrew J. Ferguson, Esq., with an address of One East Fourth
Street, Suite 1400, Cincinnati, Ohio 45202.

I affirm, under the penalties of perjury, that I have taken reasonable care to redact each Social
Security number in this document, unless required by law. /s/ Andrew J. Ferguson, Esq.
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EXHIBIT A

Being all of Lots Numbered 1, 2, 3, 4, 5 and 6, as designated on the recorded Plat of Woodland
Crossing located in Concord Township, Elkhart, Indiana and recorded April 6, 2023 as Instrument
No. 2023-05393, in Plat Book 42, Page 89 in the Office of the Recorder of Elkhart County, Indiana;
as amended by Affidavit of Correction recorded April 14, 2023 as Document No. 2023-05809,
Affidavit of Correction recorded April 26, 2023 as Document No. 2023-06478, and Affidavit of
Correction recorded June 14, 2023 as Document No. 2023-09428, all of the Elkhart County,
Indiana Records.
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EXHIBIT B-1

See attached.
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